
PROBATI JUDGE: Probate Judge is entitled to deduct amount 
of salary he has pai d a probate clerk who 
holds over after the expiration of the term 
fo r which he was appointed. 

April 8 , 1 35 . 
q, ~(3 

Honora l e Forrest Umit~ 
atate Auditor 
J effer son City , Yiseouri 

Dear Sir: 

Thi s will acknowledge r ecein t of your let
ter ' f recent date requesting an opi nion from thi of
fice whi ch rends a s f ollows: 

"In 1929 Ur. Uhri g was &TJ":>ointed 
Probate Judge of Carroll County. 
Under ~ection 3049 , R. 9. Yo. 
1929 he qualifi ed and a~pointed 
a clerk which said clerk qualif ied 
and gave bond as provided tor i n 
Section 2049 , for the term ending 
Decedber 31 , 1930 . 

Win November 1930 r . Ubri~ was 
elec\ed Probate Judge and entered 
Upon hi s term for which he was e
l ected, on J anuary 1 , 1931. The 
same clerk has remained in this 
office during the term for which 

• Uhrig was elected from 1931 
to Dece ber 31 , 1935 , but the cl erk 
has never given a ~ond and t here 
i s no entry of record i n Carroll 
County showi ng t hat the Probate 
Judge has anpoi nted this i ndividual 
to act aa clerk 1n his office. 

Win the auditing of the Pr obate 
Judge'a off ice , should the Pr obate 
Judge be oh r ged w1 th the amount 
of sal ary ho has ~aid t he clerk 
during the years 1931 to 1934 in
clusive , as t here i o no official 
record showing either the &~oint
ment or the qual1f1ea~1on of th1s 
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i ndivid 1 to act &a such clerk. " 

Section 049 , R. s . o . 192, , Drovi~ s that the 
judge of probate be required to act ex officio as his own 
clerk and ,1ve bond i n like ount with liko conditions as 
i s required of clezks filling sai d office by aopoi ntment 
".>r ovided that a nrob&te judge may , by an order of l."ecord 
~tmoint a clezk who shall be ~aid by said judge and hold 
hi s office at the Pleasure of t he judge. Said section 
reads i n part as follows : 

•The judge of ~rebate is required t o 
act ex officio as his own olerki nnd 
giveoond i n !i.ce atlount, th i ke 
oonditions and penalties, to be ap
~roved by the judges of th~ county 
court , filed and recorded , the same aa 
ia requiTed of oler s fillin3 said of
fice by ap?ointment : Provided, that 
any judge of urobate y, by an entry 
of record in sni d court , appoint a 
se~arate clerk , who sball De n id by 
said judge and shall l:o d his office 
at the pleasure of the ju~ge . Sai d 
clerk sh 11 take the oath required 
of other cl er ks of court in t his 
state ~ ~nd , befo?e enter1ag U?on 
the duties of his office , shall en
ter • nto a bond of the e'ate of 1s
sour1 , wi'th two O l" aore good a nd 
suffic i ent sureties, to be nu~roved 
oy t he judge in t he aum of one 
thousand doli~rs , conditioned that 
he will faithfully diac~arge all 
t he duties of hi s offioe; which 
'bond ahnll be filed and recorded i n 
t he office of t he county clerk of 
the county where euoh clerk of pro
bate is to erve , uoon whi ch bond , 
when breach thereof is made, ouit 

y be brought as unon other penal 
oonds. Sai d clerk , w~en oo an o1nt
ed and aua.lif ied , may discl.arge all 
the duties of clerk, and shall have 
nower and authority to do and ~er
for~ all acts and dut1eo in vacation 
which the judge of •aid court is or 
~ay be authorized to erform 1n va-
cation, subject to the conf1r tion 
or rejection of said court at the 
next ~egular term held t hereafter • 
•••• • . 
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It i s nlain fr or.t t he a oove section t hat the robat e 
judge ay act e.x off icio ns hi s ow, cl erk or he may appoint ~ se~a.rate 
clerk . I f he el ects to act a~ hie own cl erk , he i s r equired to give 
a bond i n l i ke amoWlt ~i th li .~e condi tiona an.J. p enal ti es , t he aa .. te aa 
i s requir ed o .f clerks f ill i n ; sa.1o offi c e by ap oint ent . I n view 
of t he f act ~bat t he clerk , sto.JO -:-ao appoi nt ed and qual i f ied during 
~r . Urrt~ ' s ! 1rat t erm, hel d over a nd perfo~med t he duties of the 
office of p r obe:te clerk and s i nce you do not s t ate tba t the pr obat e 
judge ..,ave ( Ond and tt cted as hi s own cl erk , we aa~u,.,e , f or t he ';">ur ;,ose 
of t hi s opinion ,tl~t t~e pr obate jud3e did not q li!y or not as his 
o-:m cler~ . 

Hection 117Sa , n. S . lfo . 19a9 , T) t'OVides what fees a 
Pr oba t e J udge 1e allo ed f oT ~i s er Yioe ant , rovides what fees he 
is ~llowed to re in after deducting nll r easonable and necessary 
exnenses for clerk h ire. ~aid ocotion re~de in part a a follows : 

"•• • •Provi ded further , t hat heneve r , a f t er de
duc~1~ all re~sonable and necess~ ry ex• enses 
fo r cler k hire , t he a o~t of fees collected i n 
a.ny one onl e11dar year by or !or a ny one ~robate 
j udge in any COU"lt y in this state , during his 
ter of off ice, and i r rec, eotive of t he date of 
accrual of auoh f ees , shall exceed ~ su ~ equal t o 
t t e annual compensation i n t he aggre ~ate !ron all 
sou.rceo and f r "'.11 duties b y virtue of t he of 
fice , exoe~t the l , ~ov . JO nllo ed fo r expenses 
when hol ding oirc~t court 1n ot her counties, 
or ovided by l aw f or n j udge of t he circuit ootut 
havin jurisdi ction i n such count y , t hen it s~all 
be t he du~y ot such probate j~dge t o pay suoh 
excess l eoo t en per cent . t hereof , withi n thirty 
d, ys a f t er the e~iration of such ye ~ , i nt o t he 
treasury of t he county in whi ch such ~rooat e j udge 
holds of f ice , for t be benefit of t he school fund 
of such county; •••• . " 

Ther e oan be no doubt that a probat e clerk is a pub
lic of f icer and t he ol erJC of t he p roca t e couzt i s not u mere e.~ 
~loyee of the judge . I n You~g v. Boa rdman , 97 ~. loc . o1t . l 89 , 
t he Court snid: 

"•••• Tl'.e charge i a t hat he a clerk of t he 
judge and not of t he court ; but it i a s tated 
t ha t he was app~inted by t he j ud~e of the 
court in ursu£~.noe of s ection 1179 , ev1s ed 
Statutes 1879 . That ection ~-cs it the 
duty of t he j udge of t he ~%obate court to 
act ~ of f icio as hi o own clerk , • ~rovided 
t hat e\ny j udge of pr obate may , b y an 
entry of record in said court , a~o1nt 
a aenarat e clerk , who shall be paid by ca1d 
j udge and shall hold hio office at t he 
1l e sure of the judge .• The olerk thus n 
poi nt ed 1B r equi r ed t o ive ond before en
te:ri n u :>o.l t~e duties of ' his office, • con
ditioned to discharge t he ' duties of hi s of 
f i ce .• And when soap o1nted rnd quali f ied 

' 
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•_ay diac~Arge al l t he duties of clerk 
and shnll have power to do and ..,erfor..! 
all acts and duties in vaca tion wh ich 
the judge of cnia court 1 ~ or may be 
aut~or1zed to perform in vacation, • 
etc . Tl ~3hout the law relating to the 
administrationof estates of deceased 
Dersona and the nrobate of ills , various 
duties nre eas1~ned to ; robate clerks . 
rhen the judge ap~oints a clerk, these 

dQtiee devolve UjOn t fie clerk thuo ap
pointe". . There can be no doubt but he 
is t he clerk of the court and an officer 
of t he court , and not in any sense the 
cl erk of the judge . ~ 

Section 5 , Art icle XIV . of the Consti tution of 
Missouri ;rovides : 

"In tbe absence of any contrary provision , 
all offic ers no~ or hereafter elected or 
appointed , aubject to the right of re8ig
nation, shall hold office dur ing their of
ficial terma, a~d u~til their sucoessorc 
eh~ll be duly elected or appointed and 
Qual i fied . " 

You et&te t hat the Probate JudJC was appointed t o 
his office in 1920 and appointed o. clerk 1ho qualified 
and gave bond f or the ter~ ending December 31 , 1930. 
Under the terma of the stata~e , a prob te clerk does not 
hold bio office for any definite ~ero but only at the 
~leasu~e of t he probate judge . In this caso it would make 
no difference as the clerk did serve at the pleasure of 
the judge until December 31 , 1930, and his term of office, 
in either event , vould be fron the date of appointment 
until Dece ber 31 , 193 0 . Under Jection 5 of Article 
XIV. of the Constitut ion of Missouri , an officer holds 
hi s of fi ce ~uring hi o official term and until hi s suooes
sor •hall be appoi~ted and qualified. I f no olerk i s n
poi nted at the er.1iration of the Clerk ' s tero, he would 
hold over by virtue of his ori~nal anpointment ~!til a 
succes~or i s appointed and qual1! 1ed , nnd the ~eriod 
he holds over is as much a part of the terc of his office 
as that which precedes the date at Vh1oh t he no~ appoint
Dent should be made . 
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I n t he oase of St ato v . •teGraw, 87 U:o . l oo . cit. 160-
161 , the Court said : 

ftWbere an officer , ee eci lly a ~ublio 
officer, thus nol<!s hi e off ice for a 
eri od and unt i l h1 uocec nor i s a~

po1nted and ~ual1fied , a failure to. a?
point a. successor at the end of t he de
fine~ ~eriod , does not work a vao~noy . 
:! t ate ex rel . v . Lunk , 10 t:v . 333 . The 
I110U~bent holds until the SUCCessor 19 
elected or r~po1nted and qu~lified, nnd 
it i s then, and not until t hen, that hi s 
t er erpires . St a te ex ~ ~ob1nson y. 
Thomoson, 38 !'o . 1 °1 ; .::Jt ato ex rel~ v . 
~annon . 73 Mo . 94 ; s~nk ~· tRunt 1 o . 
5~"1. lor hi s ac t a durln1 e tltte he 
thus holds over , without any new appoint
ment, he and hi s sureties are liable on 
hi s official ond, ~iYen a t the date of 
the qu~1f1c tion. Long v . ~eax , 7? !o . 
648; 9t atc .9.!, t'elfi !.• Xu~tzr o-rn, ? 8 Uo . 
99 . It i s true t o la by "hich the re
lator ~c ~ oi nted f i xed the ter~ of of
! ice at four years and cont ecplate t hat 

t the e~~ir tion of that ti ~e a neva~
point~ent will be m de , but the sL~~ l aw 
also cont emplates that the ap ointing 

ower m y not be ro ~ tly e xercised and 
t o ~ revent a vacancy the i ncumbent te 

de to hold over until ~oh appointment 
i s n de . 'l'h1s 1a n conti ngency oont e -
rylated b y the law, and ent e r s i nto every 
aucb apnoi nt aent , and the time he holds 
oYer the d signat~d neriod 1a as much a 
part of the term of hi s office as that 
whi ch nrecedes the date at rrhioh t he ne \7 

~o1nt~ent should be made . ••••• 

I n the case of St a te v . Brown, 274 S. w. loo . cit . 
967, t he Oourt sai d : 

•The l aw is well s~ttled that , r;here a 
ubl1c officer i s elected or an)ointcd 

to hold office for a den1te period , and 
until hi s ~uccessor 1s aupoi nt et or elected 
and q~lified , f Pilure t o a~~oint or elect 
a cucceoeor a t the end of such ~er1od does 
not wor k a vncenoy . ~tate ex rel . Lusk , 
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18 llo . 333; ~tate ex rel . Jt evenson v. 
~1th, 87 Uo . 158 . It follo e that 
t he 1noumbent pro erly holds ~~til hi s 
~ucc s sor 1s e1eoted or apoo1nted nnd 
QU311f i ed , and it i s t hen only that his 
term ex~ire • Ot~te ex rel . Robi nson 
v . 'l'hot.nsonL 38 o . 19.., ; 'i t a.t e ex r~l . 
v . Ranson, 13 o . 7~ . u 

I n view of the a bove , it i ~ t he 0)1n1on ~f t his of
f ice t hat the of ftoe of nr ob te ~lerk dnes not become vacant 
at the cxni ration of th term for ·th ich t he clerk ~as ao
po1n te , but tha. t ~lle cl erk i n off1oc ho l ds over by virtue 
of hi o or1gi n· l appoi nt ment ~~til n ~ucces~or i s anpo1nted 
or electec;. and qualifies and thn·t oe.riod for which e 1d clerk 
holds over i s as much a part of h18 term of of!1oe as th~ 
oeri od pr eceding the time e t which t he now a~pointrnent should 
b e ~ade ; that the clerk whi le holdi ng over i s a dc lure of
f i cer anc. i r ent1 tled to conpenss.tion for )e:rftwmi ng the 
services of his office • 

. e therefor e hold that a prob~te j udge is entitled 
t o deduct from t he amount of f ees he 1 -llowed to ret a i n 

s comnensat i on !or hi " aervioes t he s al ary he has pn1d a 
cler~ of t he p robate court , for the time aa i d clerk has 
held ove~ by v1~tue of hi s original appointment . 

, 

APl-'ROVED : 

l.OY l"oKIT'riU(r 
Attorney- General . 

Yours very truly , 

J . £ . Tj,YLOR 
Asoi at ant Attorney- Gener al . 

I 
I 


