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~ebruary 12, 1935 . 

Kr . Ha rry Sloan, Appraiser, 
Post Off ice Building, 
Cl ayton , llisso~r1 . 

Dear Sir: 

In t he ratter of the A'1pr aisal 
or-the ~state of 1dwin T. Nugent , 
deceased . 

This department is i n r ecei pt of your request for an 
opinion as to the following sta te of facts : 

"****For your information , the widow 
is 57 years ol d , t he ma rried daur hter 
is 30 and t he single daught e r 21 years 
of age . 

Under the terms of the .1111 , it is pro
vided t hat t he widow r eceives 5/7 of the 
income of the trust ostat o for li f e , 
each daughter 1/7 for life , upon the 
dea t h of the mother, 1/2 of t he said 5/7 
shall go to each daughter for life, with 
r emainder to their chi ldr en, and if no 
children , then to t he surviving daughter 
for life . It provides that tho life 
estates of the daughter s shall pass undor 
this wi l l, unless t he daughter s provide 
differ ently by their wills . 

The mar ried daughter has t wo chi l dr en , the 
contention of tho executor is t ha t for t t e 
pur poses of inheritance tax it s hou l d be 
assumed that t he daught e r , now s ingl e , will 
have one child to inl'er it and t hat neither 
of the daughters wi l l make a will d iverti ng 
the remainder . 

The language of s ection 597 R. s . 1929 read
ing i n part as follows, provides: • ~\ tax 
sha ll be i mposed upon said transfer at t h e 
h i ghest rate which, on the happen i ng of 
any of the said cont ingencies or condit ions, 
woul d be possible under t he provi sions of 
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this a rticle. ' 

The executor and appr ai ser differ 
on t ho law and I ther efore ask 
i nstructions t r oc your department . " 

" lga •_1 . nue ent Conr oy, dauehter of the deceased, has three 
children. Edwine C. r ugent, the other daughter of the deceased, 
i s 21 years old, unmarried, and has no children . The precise 
question i nvolved is as to the taxation of the r emainder inter est 
of the trust i 11 which Edwine c. ! ugent has or will have a lit'e 
inter est . The paragraph of the wi l l in questi on provides as 
fo l lows: 

' •y daughters shall each have the 
ri ~ht to provide by will for the 
distr ibution u~on their r espective 
deaths of one- half of the trust 
esta te, provided they leave children 
surviving them, such wi lls to t a.ko 
effect after tho death of my wife . 
In the absence of a will and i n the 
event of a daught er dying leavi ng 
children surviving her, one- half of 
the trust e s tate shall go to such 
children to be hel d i n trust under 
the te~s and conditions hereinafter 
provided . In the absence of such 
children surviving a daughter, u~on 
the death of one daughter t he other 
shall r eceive the entire incom~ 
during her life, and upon the death 
of t he surviving daughter the chi l
dren of such surviving daughter s hall 
receive the truct estate I ' TRUST 
under t he terms and conditions 
hereinafter provided, unless such 
surviving daughter shall leave a will 
otherwise providing , in which event 
the trust estate shall go as provided 
by such will . " 

section 597, R. S . ;·o . 1929 provides i n par t as 
:follows : 

"***~~ben ~he property is transferred 
in trust or other wise , and the right s, 
interest or estates of the transferees 
a r e wholly dependable upon contingencies 
or conditions whereby they may be wholly 
or in part created, defeated, extended 
or abridged, a tax shal l be i mposed htoh 
_!ill transfer-e. t t he highest rate, w c , 
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on the happening of any of the said 
contingencies or condi tions, woul d 
be possible under t he provisions of 
t ' is article , and such tax s o i mnosed 
shall be due and payable forthwith by 
the executor , administrator, or trustee 
out of the property transferred : Pro
vided, however, t hat on the happening 
of any contingency whereby t he sa id 
property, or any part t hereof, is 
t ransferred to a per son or corporation 
exempt from t axation under the pro
visions of t h is a rticlel or to a ny 
person taxable at a r ate less than the 
r ate imposed and paid, such person or 
corporation shall be entitled to a 
r eturn of so much of the tax i mposed 
and paid as i s t he difference bet ween 
the amount paid and the amount which 
said per son or cor poration should pay 
under the provisi ons of this article. 
Such r e t urn of over payment shall be 
made in the manner provided by section 
584 of this article , upon the or der 
of the court having jurisdiction. ***" 

(Emphasis ours) 

It is entirely possible t ho.t I:dwine c . llugent may pre
decease Ol ga ~ . Nugent Conroy, in which event t he r emainder 
interest or t he trust in which Edwina c. !lugent has a life inter
est would pass t o ttrs . Conroy. Mrs . conroy, having t hree children, 
co uld then, under the terms of the will , d.i spose of this r emainder 
interest, together with the remainder inter est of the trust in 
which she (t~s. Conroy) has a li f e intere st, to a stranger in 
blood or to a body politic, association, institution or corpora
tion. These remainder interests , under Section 572, R. S. ~o. 
1929 , would t hen be taxable at 5% on the first ~20 , 000 and 10~ 
on the next .)20 , 000 . On the other hand , 1 r 1 t \Vere t o be assumed 
t hat Edwine c. Nugent would marry and have children, the r esult 
would be t he same, f o r both daughters could t hen by will dispose 
of the r emainder interest to a stranger in blood or to a body 
politic, association, institut ion or cor poration. 

The precise statute involved her e has been before t he 
Supreme Court of l~issouri i n t he ease of s tate 'rreasurer v . Trust 
Company, 293 Mo . 545 . The fact s in that case are not dissimilar 
to those i nvolved in t he case her e under discussion. I n that 
case the testator, by his will, crea ted a trust estate for the 
benefit of his daughter f or life and provided t ra t if his daughter 
should predecease his wife, t he property was to go to his wife 
absolutely; however, i! his wife shoul d pr edecease his daughter, 
t he trust fund was to go (1) to the daughter's children or t heir 
descendants, if any such there were; (2} if no children or t heir 
descendants, then the daughter, by will dul y executed, could 
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name the person or persons to take; and ( 3 ) i f t he dauehter had 
no chi ldr en or their des cendants and tailed by wi ll to nominate 
or appoi nt a per son or pe rsons to whom the estate should go, then , 
and in that event the t r us t should go to such persons as would 
be ent itled to r eceive t he same from her under the laws of 
descent and distribut ion then in effect in this state . JUdge 
Gr a ves, i n holding that the inheritance tax payable upon t he trans
fer of the r emai nder of the t rust estate, after the daurhter ' s 
life e s tate, was t he highest r ate fixed by Sub- division 5 of 
Section 3 of sai d 4ct (now 3ub- division 5, section 5?2 , ~ . s . 'o . 
1929) sai d : 

"Thi s was on t he theory that under her 
power of appointment by tho will , tho 
daur~ter might and probably would nama 
and appoint either a st r anger to t he 
blood or so~e ' body poli t ic, a s soci a 
tion , ins titut i on or corpor at i on '. Tho 
value of the r emainder tas found to be 
$24 , 365 . or thi s sum · 20 , 000 was fixed 
at 5~ and 4 , 365 (after deduction ·100 
exenpti on ) was taxed at 10~, maki ng the 
tot al tax of ~1 , 426 . 50 c~pla ined of 
i n t h is appeal . 

I do not understand that it i s u r ged 
t hat t he value of the r emai nder was not 
properly and rightful l y detercined nor 
that the r a tes fi xed are not the proper 
ones under the statu e . **** 
From it all it a ppears that ( to say the 
least } t he Probat e Court followed the 
s tatute in fixing the r ate and in f1 xing 
t he time of pa~ent . Appell an t ' s s econd 
conten tion must b e ruled aga inst then . " 

A l eading ease f r om !'ew Yor k on t his s~b ject is the case 
of Mat t er of Zbor owski, 21 3 fl . Y . 109, wherein the court sa i d: 

"':he differ ent statutes ter einbefore 
referr ed to contain evidence of a con
stan t effor t of t he Legislature to enlar ge 
t he class of tro.ns.fer s i i.l:lediat ely taxable 
upon the dea t l of t he tranoferror. The 
Question of the Legislature' s power in 
t hat r egar d was set at res t by t he 
decision of t hi s court i n ~ attar of van
derbilt (supr a) . In one aspec t it may be 
unJus t to t he life tenant to tax at once 
the t r ansfer , both or t he life estate and 
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ot the r emainder though contingent, 
and it may seem unwise for the 
State to collect taxes which i t may 
have to refund ~ith i nt er est, but 
those considerations a r e solely for 
the Legislature, who are to judge 
whet he r t hey ar c mor e t han offset 
by t he gr eater certa i nty which tho 
State t hus bas of receivin~ the tax 
ult i matel y i ts due under the s tatute. 
However unwise or unjust it may seem 
in a part icular case llke thi s for 
t he St ate to oolleot the tax at the 
highest r ate when i n all probabil ity 
the remai n~er will vest in a cla s s 
t a xabl e at the lowest rate , it is 
the duty of this court to r,ive effect 
to the statute as it is wr itten . " 

In the case of State _, r easurer v . Tr ust Company , supra, 
Judge Graves cited t he Zborowski case and said: 

"**~*And i t will be noticed that t he 
decision was ~de after the ~tate 
of I\ew York had amended ita law so 
as to read pr actica lly a s our sec
tion 25 of t he , ct ot 1917 reads . " 

In the ca se of The People v . Starri ng, 274 Illinois 289, 
t he testatrix left her estate in t r ust for a per iod of t wenty 
year s with directions to pay t he inc ome to her brother and her 
siste~ for tha t ner iod wi t h provisions t hat i f all shall die 
befor e the terminati on or the t rust period, then all the inc ome 
should be paid to a certa i n nephew or the testatrix. The Court 
said: 

"rhe county court did not err in 
i mposing the tax at t te hi ghest 
rate which , on t he happeni DP of 
the contingenci e s provided for by 
t he will, would be possible under 
the pr ovisions of t he I nheritance 
Tax ~ct. A nephew ia enti tl ed to 
less exempt ions and is taxed at a 
h i gher rate than a br ot her or s ister . 
Under the pr ovision s of this will 
t he brother and sisters of t he 
testat rix d id not receive an amount 
e qual t o their exempt ions and there
fore t heir esta t es wer e liable to 
no tax . To i mpos e the hi ghest rate 
possible it was necessar y to assume 
~at the contingencies mentioned , 

namely, the deaths of t he br other 
and sis ters of the t estat rix, would 
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happen, and that TI:dwin 1rewland er, 
a nephew , would r eceive seven- ninths 
of t he income from the trust for the 
remainder of the twenty years . " 

In consideration of this problem i t must be remembered 
t hat the Legislature of the St ate of ~'i s souri, in enacting section 
597, supra, used the word "pos sible". Thus i t is that the tax 
must be assessed at the hi ghest possible rate and not t he highest 
pr obable rate . This distinction is clearl y brought out i n a 
recent case by the Supreme Court of Jashington in the ca s e of 
In Re Baton ' s Estate: (170 ash. l . c . 283 , 284, 285} 

"'''e r efrain from d iscuss ing the 
aut hori ties cited , as no other 
sta te has a statute like ours . 
The statutes of rte-.., York and three 
other states provide for taxation 
of the truzt estate at the hiFhest 
r ate possible. 

* * * Twelve years later, our legislature 
amended the 1917 act . The present 
(1929) statute requires the payment 
of t he t ax, i mmediatel y upon the 
transf e r of the ~roperty, at the 
highest rate probable; that is , the 
word ' possible' was changed to 
'probable' and tho court was vested 
~ith tre power to adjust the tax if 
same ' appear to be excessive • . 

* * * 
' Possible ' is defined as 'capable of 
beins done'. 49 C. J . 1118 . The 
definition of the word ' probable ' in 
Gallamore v . 01¥-mpia, supra, appears 
at pa~e 41g of vol . 50 c. J ., and in 
distinguishing the word ' possible: the 
author says: 

' Things or result s which ar e 
only possi bl e cannot be spoken 
of as either "probable" or 
"nat ural " for the latter are 
those t hings or events bich 
a r o likely to happen . Things 
which are possible ma y never 
happen , but t hose which are 
natural or probable are those 
which do tappen , and rappen 
v.ith such f r eauency or regu
larity as t9 ~econe a mat ter 
of definite inference .' 
50 c . J . 420 . 
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The word ' probable ' i mplies a 
fat ditfer3nt meaning t han the word 
' possible' . Had our legislature 
intended to follow the ~ew York law, 
it would have used the word •possible ' " 

CONCLUSI ON 

In view of tho foregoing , i t is t he opi n ion of this depart
ment t hat t he rena i nder i nterest s of t he trusts in which Ol ga 
n. Nugent Conroy and "Sdwine C. fTugent have or will have life 
interests Should be taxed under sub- section 5 of s ection 572 , 
R. S . ~'o . 1929 so that said re:oainder interests will be taxed at 
5~ on the first ' 20 , 000 and 10~ on the next 20 , 000 . 

Our conclusi on is based upon 3ec . 597, R. '3 . :·o. 1929 and 
we do not consider the purpose of this statute obscure , which is 
to put at once into the Tr easury of the St a te the largest s~ 
which in any contingency t he rennindermen ma y have to pa y . The 
remaindermen do not suffer, for when the estate takes effect 
in possession there will be a r efund of any excess. 

It preferred , the persons, institutions, associations 
or corporations beneficially interested in tho property charge
able w1 t h this tax ma y olect not to pay t he same until they sl al l 
come into actual possession or enjoyment of such Property, and 
may give bond payable to tho State of Mi ssouri in a penal sum 
of three t i mes t he s um or amount of taxes due, as pr ovided in 
Section 577, R. s . o . 1929 . 

It the conclusi on we have rea ched in t his matter appear 
to be unjust, we can but refer to t he case of J{atter of Par ker , 
226 . Y. 260, decided by Judge Cardozo, now ~ssociate JUstice 
of t~e Supr eme Court of the United s tates, when he was a member 
ot the Court of Appeals of llew York . Judge cardozo, in passing 
upon a question s i milar to that here under di scussion, said: 

"Thi s construction of the statute 
maintains the co nsistency of the law 
and i ts singleness of ~urpose . The 
State has s ecured itself a~ainst all 
contingencies, renoto as well as 
pr obable . '!'ra t is the dominant 
scheme which it i s our duty to preserve . 
I n t he case before us t he contingency 
is in a l l likel i hood remote, and so 
the mind r ebels a little agai nst the 
tying up of money. But in other caseo 
i t may be less re~ote, and the need ot 
protection great er . Jhethor in improb
able contingencies the ris~ justifies 
the burden, it is not for us to say. 
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APPROV::ID : 

J"'X : AH 

That is a ouestion for the 
Legisla t ur e . Our duty is done 
when we enforce t he law a s it 
is written . " 

ROY I! cr:r rTRI CK , 
At torney Gener al . 

Respectfully submi tted, 

JOIJr . • POFF1 AN, Jr ., 
' ssistant ~t torney Gener nl . 


