B PLENS. 3 Effect of Finding of Eligibility by Commission made
in ignorance of death of applicant.
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- Honoreble Forrest Hmith, “tate iwditor,
Jefferscn City, “issouri,

vear Sir:

i vequest for an opinion has been regeived from you under dats
of July 12, 1934, sueh request being in the following teras:

"We would like very much to have the copinion cof the .ttarney
General upon tie liability of the state t© pay blind pensien
to the estate of a pensioner where it appeers that sueh pensioner
had dled just yrior to the finding of the Comudssion that he was

eligible for pension.

The usual proeefure is for the blind pension applicant to apply
either to the Probate Court or the Blind Commission, He is then
exmined by a compe bent coulist at the direction of the Commission.
Thereafter an investigator appeinted by t!e Commission investi-
gates the partienlar ease. 7ith the comsequent repcrts before

it, the Commission then makes its finding as to the elizibility

of the applicant for enrcllment. In the guestion iuvelved here
the pensien applicent died just prior to the tine the .ommission
rendered its finding, which was rendered sithout emy knowledge

of hir death. The law (Jee. U896, ke 5. o, 13290 provides that
after & penzioner iec emrolled, bis pension shall comuence from

the date of his application., After the name cof suel pensioner

had been eertified to the suditor, it wes discovered that he wsa
deceased, should the Auditor proeeed to maie payment for the period
from the date of application to death, or was the spplicant ever
validly enrelled 0 as to require suy warrast to be drewn et allt”

thile there is mo previgen in the statutes exiressly stating the
purpose of the provisioms relating to blind pensions, such purpose is impliei
and indicates the desire of the state %o aid and assist such persens as
combine the misfortunes of poverty apd blindness., 7The Constitution of issour
irticle IV, Seetion 47, suthorizes a tax to rsise a fund for the "pensioning
of the deserving blind." 7or a person % be a member of the class of the de-
serving biind, sueh person must perscnslly need the assistance of the state.
There is no intention dlsplayed in the statutes to help the families or per-
sonal representativesof the deserving blind. Thus it vould seem entirely
clear that Af a blind persom died without heving applied for a pension the
right 80 o spply and receive the pensicn sould die with him, and Mes executor
or adninistrator esould not bring an eriginal application on the ground thst
the desedent himself would be entitled to make such appliestion. ihether or
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not & right given by statute survives the death of the perscn to whom
it is given dguends on the intenticon displayed in the statute., See
siberell v, 5t. Louls-S5an Fremeiseo Ry. Ce., ) 3. ¥, 24, 912 (1928),
320 Mo, 916, wherein the court said:

*1% may be congeded that the question as %o whether a
particulsr cause of sotion, dependent upon a statute sure
vivea the death of the plaintiff, or of the beneficiary for
whose benefit the astiomn is brought, is a question of right,
and not of provedure, depending upon the substanee of the .
ecmase of aotion, and its solution mmst be sought in the statute
giving the right of sotion.” (9 5. W. 24, 917)

It would thus seen clear that if the spplication hed not beea made
before the death of the blind persen all rights to reeceive the ppetision
would be extinsuished.

II.

BRI QL FRRIN O _COSISIoN,

Had the Comuission for the Blind at the time it was called upon to
make & Secision as to the oligibility of this applicant been advised of his
death, it ooculd not have found him elixzible for a pension for the reesons
outlined above, because it would no longer be possidie to pay s pemsion to
him, and his personal represantatives and heirs would have no elaim to it,
The guestion then remaining ie whethsr or not the finding of the Commission
that the epplicant was elizible for a pension created any rights in his
personal represeuntatives or heirs, whe: such finding wes based entirely on
a mistake of fast, and when sueh finding »culd not eand could not have been
made had such mistake not oexisted. It is submitted thet The Commission
its om motion oould set aside its finding as erronecus, and that the de-
cisions of the courts inwvelving the setting aside of judgnents dased on
mistekes of faot would gerve - 88 & parsuasive « In the case of
Stete ex rel Poster v. siley, 213 Me. 667, 118 s. v, 647 (1909) the guestion
of setting aside & judgment which had been rendered agalnst a person who
is dead, the court haviang no knowiedge of :is death at the time of rendering
the judgment, was raised, snd the court seid:

"The great prepondersmne of suthority is to the offeet that,
where the court has ssquired jurisdiction of the subject-matter
end the persons during the lifetime of a party, a judgaent ren-
Gered sgainst hinm aftar his death i3, although erroncous and
1iable to be sat sside, not vold nor open %o ¢ollateral atteck,.”

(219 Mo, 605).

In the case of Dugam v. Seott, 37 Mo. spp. 663 (1889) the following
fecte were before the court:

"This is a procecding in the nature of a writ of error ocoram
nobis begun in the cireuit court of Pettis county. By reference
to the statement in the csuse, it will be peen that the party
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defendant, principal in interest in the cause, died efter
service had upon him, but before the Jjudgment was rendered.
e had nade Do sppewrange to the suit, and the faet of hie
death was not knowa to the court at the time of renderin
the judguent, and nothing from shiel it could be asecertained
eppeared of recard until this jroeeeding originated.” (669)

The lower ®urt set aside its own judgment oan the ground it was erroneous
and based on mistake of fact, and the sappellate court sustained sueh ruling.

There would apparently be no reason why tihe Commission for the

Blind could not folleow the precedent of the courts in setting sside a finding
based on ~isteke of feet. GSinee the Commission 1s oaly suthorized to rind

e "pereon” eligible for a pension, and =inee there was no person im exis-
tehoe wvho sould de the subjeet of this partisuler finding at the time it

was made, it would likewise see: to be the duty of tihe Conmission to set
aside ite finding, and when this is done even although by Revised Statutes
of Vissouri 1929, seetion w. the finding of the Commission ecsuses the
pension payments tc begin as of the date of the application, when the finding
is set eside 1%t cculd no longer have say effect,retrcastive or otherwise,
and there would be no justification to you af'ter such eveat for making any

payments.
SOHCLUS ION,

it is our opinion that where s finding is made by the Commission
for the Blind that a perscn is eligible for pension in igmorance of the faet
that sueh person has died between the date of the spplication and the date
of the finding that tie Commission hes tie power and is under s duty to
set aside and wvecate such finding, that the Auditor should, wpon receiving
notice of the setting aside of swoh finding, strike the naue cof such peti-

tioner from the rells, and that no paymen s to thie perscnal representatives
or heirs of such applicart would de suthorized or justified.

Yours very sruly,

EDRARD H, MILLER

AFPROVED ASSISTANT ATTCRRAY QNMsRAL,

ATTORNEY GaHBNAL.




