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of personal property inte real estate is not
required to collect 2% sales tax for the materials
used in the installation. . Further, where a con-

a subcontractor or a material man 2% sales tax.
must be paid. .

centracter who makes permanent 1nstallat ensnr 0

“tractor purchases tangible personal property from =
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This 13 in reply to your rvqnest for an ap&nian from
*this office as follows!

#Yn gocordance with a récent tele hon
gonversation batuenn you and Mr, ] ltaa
Carpenter, this rtment respestfully
requests aftieial ‘opinion relative

to the fallcwtng.

"4 dontractor agappta a contraot f?am
an individual to wmedlfy and to make
g¢ercain physical ahanges in a building
owned by an individual.

'“Tha contractor in turn subeentraats
& portion of the eriginal contract.

AThe portion of the contract subcon-
traated ealls for the subcontractor
~furnd 1 labor, materiala,
_aquipment and gervices necessary to
fabricate and deliver to the 39 gite
certain deers, frames end window set-
tings. In"this situation, the prime
contractor would install the finished
- items mentioned abave. |

®Would in this aituatien, the subeon-
tractor be correést when billing the
prime contractor to include a 2 percent




" Qity of St. lLouls v. Smith, 114 ¢
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eh&rg&vfw mmm TR
 4ing the aubmantraﬂtﬂ#
the items, bub di
&Gama ta 3ab s

& sontractor sul émumm a mﬂmﬂ
af an. urigiuml contragt as re to
bove and the gubat T-.etwriaigﬁ u&wyﬁ ﬁa .

‘ ﬂxn ﬁho #van% ﬁhﬁﬁ thu same sitnawion _
pravails in each of the above twp quss~
rtiaaa world the interpretation be the

- if the anheﬁatraater was vlagged
aa & fﬁ@a&iar; that s, he has besn

d zs uai; a males tax ¢ade assigned

It 1a noted in your lstter that the firey question

"as&ﬂﬁ invelves & situation .& gubcontrae Ilffﬁf:"'

al)l labors, materials, equipment and sery
fabricate and deliver’ taﬁﬁhe job site cer
and window setiin In this situation th

‘materxal ig

then taken fpom ﬁ%& auh@annraﬁﬁar ané.insaéllé& by the

prime eantra#ﬁar'

In regard to the grablum invalvad h@r@ it is %heugh%
that a pertiﬁaﬁ% rule has been ‘matahiished im the case of
M. 24 1017, wherein at
1. ¢. 1019 the Supreme Court of Migsourd eanaidered Section
Laws of Missouri, 193§. page 415, now contained in the

: Misawri Sales Tax Law, in Sections Lih.020 and 1h4.010,
© R8Mo 1949, it was a%atede

% 1Prom and af%er'tha effaaniva date of
this Aet and up to and including December
31, 1937, there shall be and is hereby
levied and imposed and there shall be col~
lected and paid:

" t(a) VUpon every rgtail sale in this
| 2
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stave of aangihlﬂ puraonul proparay a
‘tax squivalent to enell) per tent. o
ftha puruhaaa prieo paid or ehargedc

"Safﬁiaa 1 of %ha a&t C&aws E
*alaaydafi&as & tpetail salet aa fa 1¢ws:
: alé ay retail®: Hean nnz.t\“ afey.
Hhade: ;*r y persgon eng a&~ n buginess
48 defined hﬁrain ‘of the ownership of,
op title %o, eangibia pcruanal propsrty
o the purehaaev; for use or consump-
- %ion gnd ‘not for rassle in any form as
Hangiile perso “L'arﬁy, far & valuw
xahla abaa"aratinua;.a.

It is w”ﬁ'har stazed at 1~ L2 lﬁl? as follnvx:
"Cl%i.lt is elear Eramdﬁhesa statat&;n
' isions that whers one buys tangible
jh_HQahl property ‘for his own uge or con-
Caadpeion: he 5 1iabls for the tax.  On
‘the. other haﬁd, 4% {8 equally. al#ar that
‘where one buys ﬁangﬁbi@;peraenal g {
for the purpoge of resale ke is nat iable
. for the tax. In’'this case, the dontractors
agreed with the ¢ity to furnish all lavof
. and material necessary to construet, and
60 ponstruct, the improvement in qneatian o
. Por a fixed swn of money. It was neces- .
- gary for the contractor te purchaseée and
“uge: all material neceéssary to complete
said work in order to be in a position
- o deliver to the city 4 completed strus~
o ture as provided in the contract. Our
. judgrienit \is that it cannot be said by -
. the centractor that he resold the. matarials
'to the eity for its use, and did not use .
or sconsume them in ths perfarmaacc of his
=eéntraeﬁ. % #w 3

There. has heen no subatantial ahanga baﬁweaa the stat~
utes quoted above and their g résent counterparts, which will
be found as subsection 1 of ection 144,020, R&M@ 1949, send
paragraph 8 ef aubaeetion ef $eetion 1&# 6 » RSMo l?k?.

In bhe Smith case, sup?a, she eourt, at 1. e. 1019,
. ' ’3 .
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qn@ﬁeﬁ.fram'fgﬂiug ﬁase Law as rellawsz

”m M R. Jn ﬁc 123 51&9; thﬁ lﬂ’ﬂ

.. mma maeed: T4 gontract 1o do uer-
, . build ‘mdaaawﬂye-
thﬂ raqaiaita maﬁe'“gl 48 not & gon-
tract of sale of such material within
the.ﬁ%&tutn of fraﬁﬂaff;; a ocontrac

In eans&*'*-f tha above qua*“
gaint invﬁlvad, it was then stated 1. 3. lﬁ
Tows: |

'ian in re) ard to- the
f?»llﬂ@, as

“Ez} In our g d@menblhhe contractors
in this ease did not buy the materials
in question for the purpose of resselling
such materials to ) t¥, They were
under contracht to de,, to the aihy'a
- finighed product. It was the'inak;jrabl
somulngling of labor and wat Va}.il,,
produced the finished producti

clusion is that the eenbractarw used anﬁ

congumed the material in order to produte

the finished produst in compliance with

their contract. Since the eantraaters . 1
uged and consumed the material, they and .
aot the city are primarily liable for the

one per cent. gales tax. The gale of the
‘materials by the dealer %o the gontractors

was the taxable transaction, and it was

the duty of the dealer to colleet the tax

from the eantraetara at the time the sale

was made.® C

It is believed that the law stated above is authority
for the statement that, if a subcontractor sells tangible
pergonal property to a contractor who uses and ¢onsumes the
property in the erection of bulldings constituting real es- -
tate, the payment of 2% sales tax is required under the law
te be paid by the prime contrastor to the subcentractor. On
the other hand, if a subeontractor furnishes all labor,

A
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waterials, equipment and services necessury to fabricate
aersuls doors, frames and window settinge and installs them
ergiently to repl esbave; it is believed that thare le no
iability on behalf of the contrastor or the gubsontraetor

for sales tax upon this tramssotieon.

xn'ﬁhé'eageuaf State ex #ﬁlg‘ﬁ%iﬁ'Eiﬁvﬁbﬁr Go. V. Sﬁ@th;

212 8.W. 24 580, at 1. c. 582, it was stated by the Supreme
Court as followst Lo TR e Yept

"We gre unable %o follow the latter part
of this reagoning: If the materigls have
the legal status of tangible personal
property vhen the title passes, they are
subject to sales tax. On the other hand,
1f by the act of attaching them to the
real estate they are converted into realty
and the title passes to Yhe landowner they
will not be subject to the tax becauss it
does not go against real estate. *® % ¥w

, In answer to the last question in regard to the effect

ﬁpen,che-apgiiuaﬁiﬂn of the law to the transactions involved,
in the event the suboontractor is classed as a retaller, an
angwer appears unnecessary, inasmuch as the same situation
does not prevail ia the two above questions.

~ In subsection 8 of Section 144.010, RSHo 1949, the fol-
lowing definition of a sale at retail is stated:

#(8) *Sale at retail' means any transfer
made by any person engaged in business as
defined herein of the ¢wnership of, or
title to, tangible pergonal property to

the purchaser, for use or consumption and
not for resale in any form as tangible per~
sonal Eraperty, for a valuable consideration;
* & %0 '

‘Sales tax lisbility attaches in accordance with sub-
section 1 (1), Section 144.020, RSMo 1949, which appears
in pertinent part in the guotation from the case of City
of 8t. Louis v;Shftm"-augra. The definition of business
is stated in Section iha,-lﬁ of the Sales Tax Law &s in-
sluding any a@&ivigz engaged in by any igraoni or caused
to be engaged in, with the object of gain, bensefit or

5
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aﬁvm’éaga, e:lt;mr airws or mdimat, and the classifice~
_tion of whioh business is of such qwarmator as to '-pe<~ sub-
9 the. mm‘ of this chapte. t 18 .
% that it would make no difference a r o
oy is & retailer or whol 45&-, i.n the @ the

_ iaa in ukieh k& is eﬂgﬁgﬁﬂ i such a transaotion
ﬁh&t is ﬁaxabia wnder ﬁhﬁ salea i 14

?har%#@ra, &t ia tha &pinibv q£ vhia affie¢ thet a con-
~tractor who uekes permsnent ing illations of personal prop-

| erﬁ;:— inbo real eatate is not required to collect 2% sales
tex for the materials used in such instellavion. It is fur-
ther the opinlon of this office ﬁhaﬁ wWhere a contractoer pur-
chases tangible personal prope from & suboontiadtor or a
materml man, 2% sales tax m&st a mid.

The foresgoin '}-_a 1nion 5 whmh I hwehy apmre, vas pre-
pm& by m:v sssistant ames W. qu.

John Ht galﬁaﬁ .
Attm’aay General




