; ha thority to
. Prosecuting Attorneys have auth
HEALTH, BO&RiTgﬂa'mm; apply for an injunction for vhe aogtzr;gx;t
PROSECUTINuG ofpublic nuisances at their own rela .

October 24, 1942,

5. TFILED

‘ - [

James Stewart, e Ue
State lisalthh Comulssloner
Jefierson Clty, .ilssourl

Dear uUr. Stavact:

Your letter of October 22, 1942, asking this Depart-
ment for en opinion, has besen roforrsd to me. Your rsuuest,
omitting caption anu slignature, 1s as follows:

"our attention has racently been callasd
to a situation invelving the use of an
open dltch to dispose of douestic sewage
wastos 1ln an unincorporated comuunity
locatod in St. Louls (ountye. +his sit-
uation has becoms somevhat critical and
is a menace to public healt:. as well as
a nulsance to those raslding In that
arca. {n ¢wo occaslions ln the last few
yoears tho cltizens of this coumunity
have dclfeatad an electlon Tor the pur-
pose of organizing a sanitary sewer
dilstrict and voting bonds to [inanca

ths construction of a sewerage systen to
correct thils condition. o ince thwese
electlons to organize s sanitury sower
district have boen defeated 1t scems
obvious that it will pe nsceusary for
soue agency to take legal actlion against
the oflenders LI the sltuatlion 1ls to be
remacdied. This particular situatlon is
ferther complicated by the fact that

the aiea involved is not incorporated,

"In view af the above situation I would
greatly appruciate your supulying this
Board wlth an oplnlon concerning the
following polnts:
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"1, ~hat is the duty and power of

the State Board of lealth in elliml-
natins & puplic health hazard created
by the discharging of untlrealed sewage
wastes into streams of itlhe slate or
over the grounds of the state Ly (a)
an incorporated wunlcipality, and (b)
an unincorporatod coumunlty?

"2, If it 1s the duty of the State
poard of lHealth to take action in an
atteupt to correct such conditions
what should ve the courrect legal pro=-
cudure in elither case?

"Se If it 1ls the duty of the State
board of “ealth to take such legal
action must the sction be taken through
the local county proscscuting attorney
or may such action be instituted by
your office as attorney for the State
board of dealth?

"4, If & municipality or an unincor-
pereted area rofusss to vote bonds
necessary to defray the cost of the
construction of adzsquate sewage disposal
‘facilities would it be possible for your
office, acting as atiorney for the State
Hoard of Health, to obtain a court order
compelling the abatement of the nulsance

involved? If so, how would such an order
be enforced?"

¥ie note that there are four separste questions asked
by you in this request, but in view of the fact that they are
80 closely related we will not take thess questions up separately
but will attempt to answer them collectively.

As to the dutles and powers of the Soard of lisalth
with relation to public nuisances, we will first cite you to
Section 9735, Re Se lMoe 1939, vhich provides as follows:

"It shall be the duty of the stat: board
of health to safeguard the health of the
people In the state, countles, cities,
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villages and towns, 4t shall make

a study of the causes and prevention
-of dlseascs and shall have full power
and authority to make such rules and
regulations as will prsvent the
entrance of infectious, contaglous,
communicable or dangerous Glsoeases
into the state. It may send repre-
sentatives to public hsoalth confer-
ences when deemed advisable, and the
expenses of such representatives shall
be pald by the state as crovided in
this chapter .or cxpenses of the
members of the state board of health,"

Under tne provisions of the above section it is
clearly within the power and duties of the Board of Health
to safeguard the people of the ctate of Missourli and the
countles, cities, viliages and towns therein, to institute
procecdings for the abatement of public nulsances,

In the case of State ex rel. -hartel v. iHumphreys,
98 S. We (2d) 924, there was a situation such as the prosent
cne In which sn atiempt wus made by the BSoard of Health to
compel liaplewood and Richmond lielghts, llssourl, and their
officers, toc do certain thlngs respecting sewer outlect and
connection, all f'or the purpose of abating a public nuisance.
In that case it wns alleged that the relator, the State Board
of Health, had =sndeavored to persuade officers of the aforse=-
sald cities to come to an agreement or a plan tc abate the
nuisance ana that several conferencoeg were held by said of-
ficcrs but that nothing was done. Consequently, the action
was obrought at the relation of the Attorney-General and the
State Doard of Health as Relators, to compel the aforesaid
cities to abate ths nulsance. In affirming ths juigment for
the relators in that case, the court held that the \ttorney=-
Gensral could have proparly proceeded with or without joining
as relators with the State Board of Health. In such opinlon
the court callsu attentlon to the statute, set out above, zlving
the Boara of lisalth the right "to safeguard the health of the
people in the state, countles, citles, villages and towns,"

30 1t would appear from the decision in thse above
clted case that the State Doard of Health has the powzsr to join
as relator in an actlion to abate a puplic nulsance. In that
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particular cese the board of Mcalth jolned with the Attorney-
General 1n abating the nulsance aforesald., Howsver, it 1s
also wi thin the powul of the Prosccuting Attorneys of this
State to brlang actions or thls kind foir the abatement of
public nuisances at thsir own relation. As autherity forxr
this statement T will cite jou to Section 12942, L. S« 1o,
1939, which provides as followss

"ihe prosecuting attornevs shall colie
mence and prosecute all civil and crimi-
nal actions in their respective counties
in which the county or state niay be con-
cerned, defcnd all suits agalinst the state
or county, snd prosecute forfolted recog-
nizences and actlons for the recovery of
cgebts, Iines, penaltles and forfeitures
accrulng to the staye or county; and in
all cages, civil and eriminsl, in which
hanges of venue uay de granted, it shall
be his duty to follow and prosecute or
defend, as the ease may be, all seald
causes, {or whlch, in avaition to the
fees now allowed by lew, he scall receive
niz actual expenses, 'hen any criminal
case shall be taken to thwe courts of
appeals 0y appeal or writ of srror, it
shall te thelr duty to reprosent the
gtate in such case in said courts, and
meke out and cause to be printed at the
expense of the county, and in cities of
over 500,000 inhabitants, by the city,
all necessary abstracts of record and
orisfs, and if nscessary appear in saild
court in person, or shall employ some
atiorney at thnelr own expense to reprosent
the state in such couris, ancu for their
services shall recelve such Compensation
as may be proper, not to exce.d Lrenty-
five dollars for each cese, and nccuyssry
traveling cxpenses, to be audlted and paid
as otuer clalms are audited and pala by
the ccunty court of sueh county, and in
such citles by the propsr authoritises of
the Gity . ¥

As can be seen Irom tho above section of the statute
it is toe auly of the Prosecuting Attorneys to prosecute all
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civil and criminal ections in their respective counties, in
vhieh the county or State may be concerned.

As can be notad froa your ruoquest, tho particular
nuisances complained of are In  t. Louls County, Hissouri.
In view of tho faet that “t. Louls County has a population of
over 100,000 inhabvltants, therc iz a specilal artlcle of the
statute relating to "county coun-elors" for such counties.
Section 12020, Re Se iloe 1930, 1in speaking of county counselors,
provides as folleowa:

"The county courts of all counties in
this state contalining ons hundred
thousand inhabltants or more, according
to the last decennlal census of the
nilted “tates, and cf all such countics
as nay hercaftor contaln one hundred
thousanu Iinhabitants or morse, amay, in
thely dicerstlion, appoint and commlssion
as other officers are commissicned by
the county court a county counselor, who
shall be a poerson learned in tho law,

at loast twenty-flve years of age, and
vho shall holcd his office for two yoars,
and untll hls succcasor is appeinted,
coxiisslioncd ana qualified: Provided,
that in all countics contailnil; less
than one hundrod thousand inhabitants the
office o f count] counselor 1s hereby
abolished."

Sectlon 18uUBl, ..« .o Lue 1939, preovices that the county
counselor in such counties shell perforam all the dutles in civil
matters that have heretofore Luen requlrec by law of the Prose-
cutlng Attorneys of such countiess. Sald soctlon prescribes as
follows:

"The county counselr shall attend each

and every sitting of the county court, and

ce present durlng the sitting of the same,
and glve his advice upon all legal ques-
tions that may arise, and assist the court
in all such matters as may be referrsd to
him; comuence, prosecute or defend, as the
caze may require, all civil sults or actlons
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in which the county is 1lnterested,
represent the county generally in all
matters of civil law, draw all contracts
relating to the business of the county,
oxauine all abstracts for the loan of
school moneys, and examine all mortga;es
in relation to the same, and shall glve
nis opinion, without fee, in matters of
law in which the county is interssted,
and in writing, when demanded, to the
county court or any judge thereof, and
shall perforam all the duties in clvil
matters that have heretofore been re=
gulred by law of the prosecuting attorney
of such counties,"

Sectlon 12492, Re S. lLioe 1939, provic.s that the
Prosecuting Attorneys in suchh countlies are to be relieved
from all civil actions. Said sectlon 1s as follows:

"Upon and after the appolntment of such
county counselor, tne prosecuting attor-
ney of sucihh countlies shall not be re=-
guired to represent said counties in any
clvil action or business, but nothing
herein contained snall be construed to
limit, qualify, or in sny manner affect
the duties of sald prosecutingz attorney
in any criminal actions or business,

and sald proscecuting attorneys shall con-
tinue to discharge such dutles in all
criminal uwatters as they are now required
by law to do."

Therefore, 1t appears that in a matier of the kind
in question, that 1f the county 1s to be represented by 1its
ovn attorney that tho County Counselor of t. Louls County
must cntertain this action.

That »rings us to the qucstion of whether or not the
county atiorney has a right to institute sults for the abate-
ment of public nuisances at hls own relation, witih or without
the ttate Boara of Health jolning as relator. In answering
this question I will cite you to the case of State ex rel. V. Ae
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Tnrash st al, v. Fred ~amb, 14l 5. .« 665, 237 o, 437, in
wihich it was neld that undsr a statute practically identical
with Section 12842, R. L. Hoe. 1939, the Prosecuting AtTorney
of a county is made the legal rapr:sentative of the State to
institute a suit in o=half of ths State tu aate & publie
nuisance suci: as we have undcsr conslderation ln thils case,
The above case Las been citod and approved Ln 131 Ae e Re
1210, Note "b,"

Ther fore, it would appear that the County Counselor
of ct. Louls County, hovin; under the law the sawe uties as
the Prosecutling Attorneys of the varlous countles with raspect
to civil actions, ls smpowared to institute actions for the
abatement of public n isancos. <+t 1s Tfurther apparent that
the Attormey-_.esneral o the Ctats disc nas tne power Lo file
actions of this kinc in a offort bto protsct the health of the
State by tho abatement of such nulsances,

You further wish to know how an owrdsr of the court
in a matter of thls kind could bhe enforced. In answer to
such quary wo will cits you to Sectlon 1677, Re Se o 1939,
which provides as follows:

"I{ any person dlschbey or vioclate an
injunction after 1t 1s served on him,
the clrcult court to whica 1t 1s re-
turned, or an, Judge thoreof In
vacotlon, shall lssue an attachment
vgalnst hic for a eonteupi; end unless
‘e ghall clsprove or purge the contempt,
1 in vacation, the judge nay comult
him to Jeil untll the sitiinug of the
court in which the Iinjunction is pend-
ing, or take ball Tfor his appearance in
salc court at the next tern thereof, to
answer for the conteumpt, and abide the
order of thc court, and 1ln the meantime
to observe and ovey the injunction."

After readin: such section of the statute, it is
apparent that if the court issues an injunction in pursuance
to an applicaticn filed therefor by the Prosecuting Attorney
in circumstances of this kind, and a person or persons against
vhom the Injunctlion is issued violate such injunctlion, that he
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shall be holu by tiwe cowrt in conteupt anu punished in pur-
suence to tho statute clted aocove.

conclusion

Therefore, li would apm ar that the prop r procadure
for your Loard would be to make an ef’ort throuch agreement,
if possible, tu have such public nuisance abatec by tho volun=
tary action of tis partics responsible for such eondition. If
it i1s lupossilblie to reaci: an agreement, 28 was the cuse in
State ox rel., -hartel v, Humphreys, cited sbove, the State
Boara of ibealth should notify the County Counselor cif St. Louls
County of the conuitions present with relation to this nuisance
and ask that he apply for an injunction tc abate such condition,
The State soard of dcalth, being under the statute a board
which is to safeguara the kealth of the people of the State,
should join s»s relator in such request for injunctive relief.

The County uvounselor ci' 2t. Louls County would be
t..e losical one t¢ join with the State Board of “ealth in
filing this action in viow of the fact that hho is close to the
conditions existing anu would be in a better position t. take
care of such actiocn. 1Y the said County Counselor should re=-
fuse to join with the State Boamrd of fisalth in the filing of
such actlion, then the State Hoarda of Health could request that
the Attornepy=-teneral joln witn him as relators in such actlon
for injunctive relief, szince under the laws of the State the
Attoruney-General has the power to -file such actions,

Hespectfully submitted,

JOAN S, PHILLIPS

Assistant Attorney-General

APPROVED:

ROY HMCKITIRLICK
Attoruey-General
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