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/ BOARD OF HEAL'rH: Legality of rules ana regulations cons-crued . 

Mo.y 7 , 1942 

J runes Stewart , z • D. 
Sto.to Health Commissioner 
Jeffvrson City , ~ 1ssouri 

Dear Dr . Stewart: 

} 

J 

Your letter of ;:ay 6 , 1942, encl osing a list of 
''rulos and re[,'Ulati ons " of the .J tate .Joard of health r ovorn
i n: construction nnd oper ation of canneries , has been re
ferred to ~o for an op1nlon. ~he l etter rena~ as follows : 

"We are enclosine; herewit h tent o.tive 
regulations proparoa for adoption by 
tho vtato _oara of Health, which are 
dos i cnod to overn the con~truction 
and operation of co.nnorics in accord
ance with general po\•;ers ~ranted W1der 
Chapter 58, ~rticlos 1, 2 , and ~ • 
.. 1eyisod s tatutes of .... issouri , 1939 , 
and specifically as provi dod i n Sec
tions 9857 , 9863 , 9J71, 9J08 , 9889 , 
and 98v8 , .. \ . oJ • of .. i ssouri , 193J . 

"As State Hoalth COulllli as ioner , I wish 
to be advised whether or not , in your 
opinion , the encl osed ro3Ul a tions con
stitute a l egal means of governinJ wnd 
r egulating t ho construction and opera
tion of tho3o establishment~ as based 
upon statutory pa.ors of this ~oo.rd . · 

"Inas111uch as the State 3oard of Ihalth 
deslros to ac t upon those regul~tions at 
its 1.ay 21st ...1eoti pg , we would appre
ciate your opi ni on i n this mat t er a t 
your earliest convenienc e . " 
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t"Ovters conferred upon boards of health to enable 
t: ... e.l effectuallj to perfor-.;: tholr Lt.?Ortant functions i n 
safe-guai~dlnG tho public noal t .l 3houlu recai ve a liberal 
construction. ~eo 29 c. J . , ~eo . 30 ,p248 . 

In the ca ... e of .... tate ox rel . Horton v . Clark at 
al ., 9 s . t . (2d) 635 , 1 . c . 638 , it is hel d , "":lhile boards 
of this character (health) cun not act arbitrarily , or 
without substantial evidence, yot , whon any ~ct , requiring 
the exercise of' judgLient and the employment of discrotton, 
i s within the scope of tho exorc ise of a reo.oonnble u iscre
t i on, it v.ill not bo intorferea with. " 

AoJ to tno items ana rules v-,hich you }:1..11 vc s ubni t tod , 
it will bo nece~sarj for 1110 to take those l.lP ln numerical 
order: 

Item I . Floors -
-~.l.e 1 loors of all roo .. 1s , platforms 

rocol vin_:; suea.s , except tho so rou.ri.S 
used l'or c.torage ol cana and canned 
;oocls , sr_all be constructed of con-
oro to or othor equally 1mpervioua 
material , and sho.ll oo s.nooth , g raded 
to urain , providcc:. with trapped drains , 
anc:. kept clean at all tllios . " 

1'his i to1,1 is 11 confoJ." •. li t~ with 0ections 9888 and 
~890 , • • ~ • •. o . 1939 , .anc.. con-..titutc::. q legal re-_;ulation. 

Item II . alls anu ~~ilinrs ~ 
__ __. .......... _" .L'ho wai'!s nna. cel!in..,.s of roo1J.S in which 

t 
. :;, 

no pJ.~eparJ.ng and canning of fruits and 
vet:;otaoloa nro dono, s hull oe s1nooth and 
\7e.ahable , free fro :1 ci irt e.ccu.nulutions 
~~ shall be kept clean and in ·ood re
pail~ duri ng the on tire co.nninr· season. " 

"Goilings" aro coverod in Soction 98.10 , J .• s . Mo . 1939 , 
but the regulation as to "walls" do0s not co 1e undor the statute . 
rlotever , on tho rule of constr ..... ction cited above, ne feel it is 
a leeal regulation. 
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Item III . ~creenins -
~11 openins o to tho outer air shall 

~e effectively screened . uoor s shall 
open out\"·ard and be self closill{5 un
l ess other off ,cti ve !:tea.ns are used 
to prevent the entrance of flie£ . 
Tablos used for peeling an& packing 
shall be furthor p:-otected by fans 
where needed . " 

The reference to "scr3ening" is covered in Section 
0891, J.{ . s . uo . 19 39 . A.:. t o the tables used for "peeling 
and packing, " this ~;ould be a reasonable regulation. 

Item IV. Lightin;-; and Ventilation -
"All roolJlS-r:ii wn1ch fruit and vegetables 
are prepared or processed shall be woll 
lighted and ventilated. " 

This rule comes directly under Section 9888 , a. s . 
!uo . 1~::>9 , and i s a legal regulatlon. 

Item v. ~rotoction from Contamination and Flies 
11 l.'he various canning oporationsshall be 
so located and conducted ao to prevent 
an~ contaui nation fro.~.1 one to the other . 
All moans necessary for the elimination 
of flies snall be used . " 

The authority for such a rule comes from sections 
9889 and 9891, ~ . s . ~ o . 1939 . 

Item VI . Toilet Facilities -
~very cannery shall be provided with 

toilet facil i ties conforming with the 
regulations of tho State Board of Health . 
Toilet rooms sl~ll not open Cir~ctly into 
any roo::t used for tile procossi~ o .... " can
ning of fruit an~ vegetables . The aoors 
of all toilet roorns shall bo self- closing . 
Toil et roo::ts shall be ~ept clean, be 
properly ventilated and contain hand-
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washing signs . In case privies are 
used they shall be constructed and 
.nain talned i "'l c onformity \lith State 
~ard of Health ... 1egula ti ons • " 

J.egulation of toilet faci l ities is granted to the 
~oard of Health undo~ Section 9892 , R. s . Lo . 1939 , and we 
feel is a reasonable r~gulation . 

1939 . 

Item VIII . Lavato~· .neilities -
~~~~~Hanawashln3 faeil ltl es , including 

warn running water , liquid or powdered 
soap , an<i approved sanitary towels 
shall be provided . 'I he use of a co.mnon 
towel is prohibited . " 

This rule is authorized under uection 9892 , R. S . J-10 . 

Item XI . Cleaning of Containers and Zqui~ment -
'All cont ainers and equi pment VIith VJhleh 
the food product comes in contact shall 
b~ thoroughl~ cleaned after each usage . " 

Section 9889 , rl . s . Mo . 1939 , is the authority for 
the legality of this rule . 

Item XV . Use of ~~oiled Fruits and Voc etables -
" No spoi le , decomposed,-or worm infected 
fruit or vegetables shall be used . Spocial 
attention shall b e g iven to the sorting of 
all food products that are t o be used fo r 
canning and preserving purposes . " 

This regulation has leeality c onferred upon it by 
Section 9868 , R. s . ko . 1 939 . 

Item XVII . Personnel Honlth -
" In conformity with Section 9895 , R. s . of 
Hisaouri , 1939 , which forbids tho eJlployment 
of persons affected vlith any venereal or 
other infectious or contagious disease , i n 
an~ industr~ which has to do wi t h the pro
duction or distribution of food , a l l persons 
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s o employed shall have a health cer
tificate signed b:y a reputable physici an, 
which shall declare such empl oyees free 
from infectious or contagious disease . " 

This requirement is a reasonable and legal require
ment whose authority is section 9895 , R. s . Mo . 1939 . 

supra . 

I t em XVIII. Cleanliness of Enployees -
"All persons emp!Oyea in the preparation of 
food for canning and processing shall wear 
clean outer ga~ents and shall keep their 
hands ~lean at all times while thus en
gaged . Al l employees who prepare food for 
processing shall wear clean washable caps . " 

This ite:n likewise can be traced to Section 9895, 

This department is of the opinion that the above number
ed !te ... 1s which are taken from your "rules and regulations" con
c erning the oper ation and c onstruction of canneries , have statutes 
~hich give legality to such rules .and regulations, and we are of 
the opinion that they are valid requirements . 

However, the following items which we will set out, 
do not have any definite statutory provisions to which they can 
be traced . These items are: 

I tem VII. ~atcr Supply. -
The wat er suppl y shall be easily acces 

sible to all rooms where processing and 
canning is done , shal l be adequate and of 
a safe sanitary quality . " 

Item IX . Construction of Equipytent -
"All equipment with which the uncanned 
food product comes in contact shall be 

• cons tructed of n~n-corrodible material 
and shall be kept in such a state of 
repair that it can be easily cleaned. " 

Item XII . Bactericidal Treatment -
After c l eani ng and i mmediatel y before 
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t he days run, all equi pment with which 
the food products c ome i n contact s hall 
be given an approved bact ericidal treat
ment . A bactericidal treatment is the 
appl ication of any method or s ubstance 
for the destruction of bacteria which, 
in t he opinion of the State Board of 
Health, C:..oos not adversely affect the 
e quipment or food product or the heal th 
of' the consumer, and which is effective . " 

I teA XIII . Storaie and liandl£ig ££ £f~il~nt -
* ~ter e eanlns and acteric aa treat
ment , all psns , paila , and other mult i
us\3 oquip.·l<Jnt sha l l ... e atorod on racks 
nbove t he f l oor pr otected f'r o1'1 splash, 
dust, and flies . 3ettleen bactericidal 
troatuent a4~ usage , ~~c durL~c usage, 
containers nnd equipment shall not be 
h andled i u a t 1D.IL:ler tha t will permit con
tamination. Storage of new cans , bottles 
and other e:1cl os ures slla.ll l>e in a. plnce 
protected fro . dust, flies vnd other e on
truninat.i..on. " 

I te.a XIV. r rocessin;.i ~ CookinB -
"All proa.ucts .m.1st .. .,eet specif ic require
moots as t o oxhaust , initial temperature, 
cooking time and cooki ng temperature , as 
detormlnGd f or each product . ~11 appara
tus lls ed in the procosalng a..1.d cooking 
operat i ons mus t be pr oparl:r desic;ned and 
equipped . " 

Item XVI . Sortin~ of Car-ned Goods -
"At the tir.·ie- of label ing , crating , or 
other handlin~ of canned ~oods, all cans 
s~owir.: a. onor~nl exterior shal l be d is
carded . " 

I t em XIX. triscello.neous Requircnents and ' aste Disposa l -
"The surroundinc s of all canneries shall be 
kept neat and clean and free of all rubbish. 
1;one of the oporations connected with the 
ca.."lllery shall be c onducted i n roo=ts used for 
do~estic purposes . No cats , dogs , fowl s , or 

• 
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other animals s hall be allowed i n the 
co.nnery . 1':es te products from the plant 
shall be disposed of in confo~~ity with 
t he requirements or the 5tate Board ot 
Health. " 

AlthoUGh the seven sections cited above are not 5iven 
specif i c basis by any statute, it is our opinion that section 
9857, R. s . Lo . 1939 , i s authorit J for tho pro~ulgation of these 
rulos . : aid s ection i s as follows: 

" I t shall be the duty of tho food and 
drug commiss ioner to enforce all laws 
that now ex ist or that may hereafter 
be enacted regarding the production, 
manufacture or sale of any food products , 
or any ingre~ ient that are used in the 
preparation of foodstuffs , cr the mis
branding of the same; and personally , or 
by hie assistants, inspect any article 
of food or drug made or offer ed for sale 
1n this state which he may, through h tm
self or his as s istants , suspect or l~ve 
reason to beli eve is impure , unhealth
ful , adulterated or misbranded, and 
shall have power to arrest and prosecute , 
or c ause to be ar: osted and prosecuted, 
any person or persons engaged 1n the 
manufacture or sale of f oods or drU3s 
or any food insredients contrary to the 
laws of this state . Said co~issioner 
shall rnalce rules and regulations for 
carrying out the pr ovisions of this 
article , and such rules nnd regulations 
shall conform as nenrly as practicable 
to t he rules and regulations at present 
established and which may hereafter be 
established for tho enforcement of the 
act of congress, apJ rovod June 30 , 1906 , 
and knonn as tho food and drug act . " 

The only regulation which we have not taken up is 
Item X. Such rule provides as f ollons: 

Ite~ x. Cans, Bottles and J ars -
"Onl y new unusea-cans , bottles or jars 
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follows: 

shall be used as c ontainers for can
ning or processing food products . 
~ameled or other approved metal pans 
or pails ahall be used for carrying 
pooled stock. " 

s ection 9889, R . S . I~o . 1939 , provides in part as 

"Contont£.. of Places and Utensils Used 
!.. ust be Pr"'tected . --*'* -:~ :-:· ·!!· -:!· ·::·~ 
~uoe of second hand bottles for 
vinegar or othe: liquido, used as food 
or drink, is forbidden unless t he same 
are f irst sterilized with live steam. 
-;<- .;~ *" 

As can bo seen from a reading of the above !tom X 
and Section 9889, .. i . s . Mo . 1939, t he t\'10 provlsion:J con.t lict 
in that Ito~ X prohibits t ho use of "any used cans, bottles 
or jars . " On the other hand, 3ection 9889, R. s . Mo . 1939, 
provides that bottles for "vinegar or other liquids" shall 
not be used unless treated with live oteam. Tho law will 
not pernit rUles or regUlations ~U? by a board of health 
or other board of like description to overrule statutes passed 
by the legislature . bee 29 Corpus Juris 249 , "hich provides 
as follows: 

"Health authorities cannot, by the oper
ation of their rules and regulations , 
enlarge or vary the powers conferred 
upon them by the law creating the~ and 
doflninc their powers , and any rule or 
r egulation which is inconsistent with 
such lau, or which is antaGonistic to 
the general law of the State, is invalid." 

Therefore , it is tho opinion of this department that 
Item X is antagonistic t o the statute and is invalid . 

All the other rules and regulations, we feel are 
legal and i n compliance with the Statutes of h.iasouri . 

APPRO"r.c.D : 

To r.. _, ,.. 

ROY It!cKIT1'rliCK 
Attorney-General 

Respectfully subm1tted. 

J CHN S . PHILLIPS 
Assistant Attorney-General 

.. 


