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G&le}fﬁﬁdﬁa Fees as a witness in other proceedings.

February 27, 1940 Q§

b §

Kr, ¥%illis Stephens F] L F
Jlerk of the Circuit Court
vent County

Salem, liissouri

.

Dear Sir:

We are in recelpt of your request for an opinion,
uncer date of February 16, 1940, which reads as follows:

"lir, L. Butts was sunmoned and serv=-
ed as a Grand Juror at the August
term Circuit Court 1939, he was also
subpoenaed about the same time to
serve &8s State witness In case Ctate
of Vissouri vs, Aryan liounce, The
Grand Jury was in sesslon every day
of the Circuit Court term, Nr, “utts
thinks that hie should be paid for both,
He was palc for all of the time as
Grand Juror,"

We are herewlith enclosling copy of an opinion which
was rendered by thls depertment to kr,’ lat W, Benton,
Prosecuting Attorney, Greene County, on Karch 23, 1835,
which goes Into the right of grand jurors to collect
mileag‘, ete,

Wé are assuming for the purposes of this opinion
that Grand Juror k, sutts received his full compensation
in the ofilce of grana juror, and the only question that
1s confronting you is whether or not he 1s entitled to
witness fees, Section 11798, R, S, ko, 1929, reads as
follows:

"witnesses shall be allowed fees for
their services as focllows: For at-
tending any court of record, refer-
ence, arvitrators, commissioner,
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clerk or coroner, at any inquest

or inquliry of demages, within the
county where the witness resides,
each day, ¢l1l.50, TFor like atten-
dance out of the county where wit-
ness resides, each day, $2.00, For
traveling each mile in going to and
returning from the place of trial,
«06, For attending before a Justice
of the peace, each day, (1,00, For
travellin; each mile in going to and
returning from the place of trial
before a justice of the peace, ,00.
For attending under the lew to per-
petuate testimony, the same fees as
are allowed for attending a court of
record in like casesj but witnesses
attending in rore than cne case on
the same day and at the same place
shall only be sllowed fees in one
casej} and any witness who shall
claim fees for attendance in two or
more cases on the same day and at
the same place shall not bDe allowed
any fees that day, Iach witness
shall be examined on oath by the
court, or by the clerk when the
court shall so order, or by the jus~-
tice as the case may be, as to the
number of days of kls actual neces~
sary attendance, under subpoena or
recognizance, and the number of
miles necessarily traveledy and in
every case where a witness shall
not, as such, actually and necessari-
ly attend such court, or before such
justice, end withdrawn himself from
his business during the full time for
which pay is claimed, he shall not be
allowed for more than one day's atten-
dagce,"

It will be noted that in the aforerentioned section
the title to sald section reads, "Fees for witnesses", and
the first line of the section reads, "Witnesses shsall ve
allowed fees for their services # # #," Then the section
goes on and sets out the per dlem, etc, It will slso be
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noted that the section provides, "# # # but witnesses
attending in more than one case on the seme day and at
the afne place shall only be allowed fees in cone casej
# 4 :

So the first question involved 1s whether or not,
when lr, Sutts served as a grand juror on this particular
day, he was prohibited, beceause of that fact, fror collect-
ing witness fees, as is set ocut in the aforementioned
section,

In 12 R, C. L. at page 1014, under definition, a
grand jury is regarded rather as an informing or aceusing
body then as a "judicial tribunal®, K Therefore, the mermbers
of this tribunal do not themselves act as witnesses, but
are a body before whom witnesses appear and give testimony.
This bYeing a fact, we are of the opinion that a  rand
Juror could not be charged and held to the prohibition
as set out in Section 11798, wherein it is said, "« = =
and any witness who shall claim fees for attendance in
two or more cases on the same day and at the same place
shall not be allowed any fees that day, # # #" Jurther-
nore, this section reads, as nheretofore set cut, that
witnesses shall be allowed fees for their services.

Section 3837, R. S. Mo, 1929, reads as follows:

"No officer, appointee or employee
holding a state, county, township
or muniecipal office, including po=
lice officers and policemen, either
by election or appointment, shall
claim, be allowed or receive any
fee or compensation as a witness
for testifying before a coroner's
inguest, grand jury, or in any cri=-
minal cases, All officers, appoin=-
tees and employees as aforesaid,
shall be compelled to attend the
trial of all criminal cases, coro-
ner's inquests and grand juries,
when legelly subpoenaeds Provided
that the provisions of this section
shall not apply to any offlcer who
is a witness in any case where the
residence of such officer ls five
riiles frorm the place where the
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trial or coroner's inquest is held,
or where the grand jury is in ses~-
siong Provided further, that the
provisions of this section shall not
apply to prevent any officer, who is
a menber of any pcllce relief assocla-
tion organized under the laws of this
‘state, I'rom receiving witness fees
for the beneflt of sald relief asso-
ciation of which he 1s a member in
all cases in all cocurts of recordj;
coroner's inquests, justice of the
peace ccurts, whenever attending
therein in matters pertaining to the
discharge o1 thelr dutles as wit-
nesses; saicd witness fees tc be col~
lected solely by such officer as may
ve designated and suthorized to col-
lect the same, under the corporate
authority of said relief assoclation
and for its exclusive benefit,"

It will be noted from the aforesaid section that
certaln officers are not entitled to receive witness
fees, Therefore, the guestion arises as tc whether or
not a meuber of a grend jury comes under the prohibition
of this section and precludes him fror receivin: fees
under Section 117968,

In the case of People v, hLopt, 5 Utah, 396, l. c.
401, the court, in that case, differentiated between
an oificer and a juror, and reached the conclusion that
& juror was not a public officer.

In the case of Territory v. Lopt, 4 raec., 250, 1l. c.
285, the court, in rullng that & juror was not a public
oiilcer, reasscned thusly:

"In Us £. V. lartwell, 6 Wall, 393,
the court say: 'An office is a pub-
lic station or employment, conierred
by the sppocintment of govermment,

The term embraces the ldeas of tenure,
duraticn, enployment and duties,'



ur, willis Stephens -5= February 27, 1940

lire Bouvlier, in his dlctionary, de-
fines office to be 'a ripnt to exer-
cise a public function or employment,
and to take the fees and emoluments
belonging to 1t.!

'The idea of an office, clearly de-

fined, emoraces the ideas of tenure,
duration, fees or emoluments, rights
and powers, a&s well as that of duty;
a public employment confirmed by ap=-
pointrment of govermzent,' Eurrill,

Law Dict,

In 20 Johns, 493, Platt defineas of~-
fice to be 'an employment on behalf
of the govermment in any station or
public trust, not merely translent,
occasional, or incidertal,?

An office 1s defined tc be 'a right

to exercise & public function or em-
ployrent, and tc take the fees and
exoluments belonging to 1t,' Streeter
v, Rush, 2% Cal, 983 People v, Strat-
ton, 28 Cal, 358,

Jury duty 1s in the nature of service
due from the citizeiu to the govermment,
necessarily required in the adminis-
tration of ite laws, Its character
has out little similsrity to tenure,
duration, power, and the right to
exercise powers ccnferred by the ap-
pointment of goveriment, which are
essential characteristics of ofilice,
'and not mere trausient, occaslonal,
or incidental,’ The name O man
is selected, and, with 199 others, is
plaeced in a vox which 1s denominated
the jury-box, from which it is drawn
by chancej and, without his knowledge
of any previous steps, he is summoned
to appear 1n court to perform the duty
of a juror, It is true, he has a duty
of a public nature to perform, and for
1t he 1s compensated out of the public
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treasury; but in what other respect
does his position or his duties cor-
respond with the essertial elements
of office? He has no certain term
of ofiice, Ie has no right to, and
has no power to enforce a right to,
the performance of any act or service
which constitutes the performance of
official duty. Le 1s lliable at any
moment to be dlscharged by the court
from all servicej; and to be excused
by either party from serving in the
trial of any cause wlthout consulting
1ls wishes or interests. The oath
he takes, in its terms and scope,
limits his duty tc the facts of the
particular case then on trial, and
is not the oath required by the laws
ol thls territory, or by the consti-
tution and laws of the United States,
to be taken by public officers, State
Ve Breadley, 48 Conn, 535, The posi-
tion of a juryman is, to a certain
extent, a '"place of public trust and
emolument,' but not in the sense of
these statutory provisions.,"
Statefn%gﬂﬁfi%} ?ggwigz%on v. Rogers, 171 N. E., 35; Adams v.
See also 35 C, J., paze 428,

In conclusion, we are oi the opinion that Crand
Juror butts is not precluded under Section 3837, R. S.
Mo, 1929, or under the prohivition set cut in Section
11798, R, €. ¥o., and 1s, therefore, entitled to collect
his witness fee for the day he teatified. lLowever, in
accordance with the oplinion herewith enclosed, we are
of the opinlion that he has received iils mileage, and,
belng present in the town where he gave his testimouny,
it was not necessary for Lim tc travel in order to testify,
and he would only be entitled to the witness fee,

Respectfully submitted,

S5 RICHARDS CREECE
Asslstant Attorney General
ArPROVLDs

COVELL R, EEWITT



