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February 27 , 1940 

., --- ... 

~r. W~llia Stephens 
J lerk of the Ci rcuit 0ourt 
Dent aounty 

FILE D 

!3' _ ___ j Salem, tiisaouri 

Dear Sir: 

~ e are in receipt of your request for an opinion, 
unaer date of Febr uary 16, 19•0, which reads as foll ows : 

•t..r . l.' . Butts was aUC'mloned and serv­
ed as a Grand Juror at the August 
term Circuit Court 1939 , he was also 
subpoenaed a bout the saoe ttoe t o 
serve as State witness ln case State 
of l:iss.ouri vs . l3ryan Uounce , The 
Gr and Jury was in s ession every day 
of the Circuit Court t er.m. ~r. uutts 
thinks that he should be paid f or both. 
He was paiu for all of the t~e as 
Orand Juror. • 

We are here~ith enolosit~ copy ot an opinion which 
was rendered by this departnent to 'tA r , ' l~ at \"l , Benton, 
Prosecu ting Attorney, Greene County, on kareh 23, 1938, 
which ~oes into the right ot gr and jurora to coll ect 
n ileag,, ete. 

We are assuming for t he purposes of ~s opinion 
that Grand Juror 1.. • .dUtts rece ived h1s full Ca:lpenaat1on 
in t he of1'1ce of grana. juror, and the only queatl on that 
is co~ronting you is whether or not be ia entitled t o 
witness feea . Section 11798, R, s . k o. 1929, reads as 
fol l ows a 

"Witnesses shall be allowed fees for 
their ser~ icea as fol l ows a For at­
tending a ny court of record, refer­
ence, arbitrator s, cacmiss1oner, 
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clerk or coroner, at any inquest 
or inquiry of damabea , within the 
county where t he witness rea1dea , 
each day, ~ 1. 50. For l i ke atten• 
dance out ot the county where wit­
nesa resides, each day, t 2. 00. For 
tra velill5 each mile 1n go1ng to and 
returning from the pl ace of t r ial, 
. 05. For attending bef'ore a justice 
of the peace, ea~h day, ~1.00. For 
t r aveling each n ile in going to and 
returning fran the place of trial 
before a juatlee ot the peace, . os. 
For attending under t he law to per• 
petuate t estimony, the s8J:le teea as 
are allowed for a ttending a court ot 
record in like casea J but witnesses 
attending i n r.:or e than one caae on 
tho same day and at the same pl ace 
shall only be a llowed fees in one 
ease ; and any witness who shall 
elate fees for attendance 1n t•o or 
n ore eases on the saQe day and at 
the same pl ace aball not be allowed 
any fees that day. r..acb witneaa 
shall be examined on oath by the 
court, or by the c lerk when the 
court shall so order, or by the jus­
tice as the case may be, as to the 
number of days of Cis actual neces­
sary attendance, under subpoena or 
recogni zance, and t he nuober of 
miles necessarily t r aveledJ and in 
every case where a witness shall 
not, as such , actuall y and necessari­
ly attend such court, or before sueh 
justice, and \'Jithdrawn himself from 
his businesa during t he full tine tor 
which pay is claimed, he shall not be 
allowed for nore than one day' s atten­
d&Jt,ce. " 

It will be noted that in the afore~entioned section 
t he tit le to said section reads, °Fees for witnesses", and 
the first line of t ne section reads , "VIi tnesaes shall be 
allowe~ fee s tor t heir services***· " Then the section 
goes on and se t s out the per dl~. etc. It will also be 
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noted that the section vrovides, "* * * but witnesses 
atten<iing in :r:10re than one case on the same day and at 
the a~e place shall only be all owed fees in one caa~; 
* * it. . 

So the first question involved is whether or not , 
when ~r. rlutts served aa a grand j uror on this particular 
day, he waa prohibited, because of that !act, fro~ collect­
ing witneaa teea, aa is set out in t he aforsmentioned 
aectiQn. 

In 12 1\ . c. L. at nage 1014, under def1n1 tion, a 
grand jury ia regarded rather as an informing ~r accusing 
body t han as a •judicial tribunal• . , Tbere!ore , the n~bera 
of this tribunal do not t hemselves act as witnesses, but 
are a ·body be£ore whom witnesses appear and give teatimony. 
This ~eing a !act, we are of the opinion that a brand 
juror could not be charged and held to the prohibition 
aa set out in Sec tion 11798, wherein it is said, · •v * ~ 
and amy itnesa who shall elate fees for attendance in 
two or more cases on the same da7 and at the saoe pl ace 
aball not be allowed any fees that d.a7. * * v• Further­
nore, this section reads , as r~reto!ore set out, that 
wltne~aes shall be allowed fees tor their services. 

Section 3837, R. s. tt.o. 1929, reads as followaz 

• No officer, a ppointee or employee 
holding a state, county, township 
or municipal office~ inolud1Dti po­
lice officers ·and policemen, either 
by election or appointment, sball 
clain, be allowed or receive any 
fee or compensation as a witnes• 
£or ~estiry1ng before a coroner' s 
inquest, c rand j ury, or in any cri­
m~al oases. All officers, appo1~ 
tees and employees as aforesaid, 
shall be c~pelled to attend the 
trial of all cr~nal cases, coro­
ner•a i nquests and grand juries, 
when legally subpoenaeda Provided, 
that the provis ions o! this section 
shall not apply to any ·offlcer who 
is a witnes s in any case where the 
residence of such officer is five 
~1les fro~ t he place wher e the 
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t ria l or coroner ' s i nquest is held; 
or where t he g rand j ury is in aes­
sion a Prov i ded further, that the 
provi sions of this section s hall not 
apply to pr event any officer, who is 
a ne~ber of any police relief associa­
tion organized unde r the laws of t his 

·s tate, f r om receivinu wit ness tees 
t or t~e benefit of said relief asso­
ciation of which he i s a member in 
all casea in all courts of recordJ 
coroner's inquesta, justice of the 
peace ccurta , whenever attending 
there ln i n ma tters pertaining t o the 
discharge 0 1 t heir duties as wit• 
ne s aeaJ said wit ness f ees t o be col­
lected solely by such officer a s may 
be designated and au t horized to col­
lect t he same, unde r t he cor porate 
authority o f said relief association 
and for its exclusive benetit. • 

It will be noted fr~ the aforesaid section that 
c ertain offi cers are not entitled to receive witness 
fees . Therefore, t he question a rises a a t o whether or 
not a ~enber of a g r and jury comes under the prohibition 
of tbia secti on and pr ecludes ~ fro~ rece1vinu fees 
under Secti on 11798 . · 

In t he c ase ot Peopl e v. hopt , 3 Utah , 396 , 1. c. 
401, the court , in that case , different i ated between 
an ot ·ft cer and a j uror, and reached the concl usion that 
a j uror was not a public officer. 

In the case of Te r r i tory v. hopt, 4 f ac. 250, 1 . c . 
2S5, the court, in ruling t hat a juror was not a public 
o11icer , rea soned t husly: 

" l n u. s. v. hartwell. 6 Wall, 393, 
the court say : ' An oftiee is a pub­
lic s tat ion or e~ployment, coni&rred 
by t he appoi ntment ot GOVerr~ent. 
The ter.m ~~braoeo t he i deas ot t enure, 
duration, ~plo~ent and duties.• 
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wr . Bouvier, in b1a dictionary, de ­
f i nes office to be • a r ibht to exer­
cise a public function or e.oploy.oent, 
and to t ake tho fees and emolUI:tenta 
belonoill6 to it.• 

•The idea of an office, clearly de­
fined, emoraces the ideas of tenure, 
durati on, fees or emol uments , rights 
and powers, as well as that of duty; 
a public eruploy.ment confirmed by ap­
pointcent of gover~ent.• ~arrill, 
Law Diet. 

In 20 Johna. 493, Pl att definea of­
fice to be 1 an empl oyment on behalf 
of the government in any station or 
public trust, not merely transient, 
occaslonal, or 1noi deLtal.' 

An office is defined t c be • a right 
t o exercise a public function or em­
ployr. e nt, and t o t ake the fees and 
emoluments belonging to it. • Streeter 
v. ~ ush, 25 Cal. 98 ; People v. Strat­
ton,· 28 Cal . 388. 

Jury duty is in t he nature of ser vice 
due fro1:1 t he ci tize .. 1 to the e;overl'l:len t , 
ne cessarily req",lired in the adminis­
tration of ita laws. Ita character 
~ Jut little stcilarity to tenure, 
duration, power , and the right t o 
exercise powers conferred by t he ap• 
pointcent ot government , which a~e 
essential eharacterietica of office, 
•and not mere tr&.Ls1ent , occasional, 
or incidental. t Th8 naz:le or the man 
is aeleeted~ and, with 199 others, is 
pl a ced in a oox which 1s denominated 
the jury-box, from wh ich 1 t is drawn 
by chance J a nd, w1 thout hi a lmowledge 
of any previous steps, he 1a summoned 
to appear in court to perfortl the duty 
of a juror. It is true , he has a duty 
of a public na ture to porfom, and for 
it he is compensated out of the public 
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treasury; but in what other reapeet 
does lds posit ion or hia duties cor­
r espond with t he es se~tial elecents 
of office ? He bas no certain term 
of of1i ce . lie has no right to, and 
has no power to enforce a r i ght to. 
t he perfo~ance of any act or service 
which cons titut e s the perfor.mance of 
officia l duty. he is l i able at any 
moment to be discha.r ged by the court 
fro~ all service J and to be excused 
by either party from serving in the 
trial of any cause without consulting 
.uis wiahea or inter ests. The oath 
he takea, in its teres and scope . 
l imits his duty to t he f acts of the 
particul ar case then on trial. and 
is not the oath required by t he laws 
of t his territory, or by the consti­
tution and lawa of t he United States , 
to be taken by public officers. State 
v. Bradley, 48 Co 535. The posi-
tion of a juryman 1a, to a certain 
extent, a ' place of public trust and 
emoluoent .' but not l n the sense o£ 
t hese sta t utory provisions. " 

Ind~stria1 Commi~sion v . Rogers , 171 N. E. 35; Adams v . 
State , 17 N. E. l~a J e4 . 

See also 35 c. J., pa~e 428. 

I n conclusion, we are of the opi nion that Grand 
Juror Butts ia not precluded under Sect ion 3837, R. s. 
llo. 1~29, or under the probioiti on set out in Section 
11798 , R. s. ~o., and is, there for e , en titl ed to collect 
hi s Wi'tneas f ee .for the day he t eatified. liowever , in 
accordance with the opi ni on her &with enclosed, we are 
ot. the opinion that he has recei ved his mileage , and, 
being present i n the town where he gave his t estLmony, 
i t was not ne4ease.ry for him to t r a vel in order to t est ify, 
and he. would only be ent1 tled to t he witness ! 'ee . 

ReapectfUll y submitted, 

.3. RICliARDS ~.,EECh 
Assistant Attorney General 

COVELL R. HE\YITT 


