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T I TL'k' : 1. vrf i cers and members of the Missour~ State 
Hi ghway Patrol are civ i l off i cers. -
~egimental adjutants permanently on mii i ~ary 
duty and drawing regul ar salar i es from the 
state are not entitled to draw additional 
compensat ion for attendance at reg~ental 
school s . 

Octobor 9 - 1936 

~·onorQble .4 • M. St ayton 
riga, !.er ~"" eneral 

:u s Pour1 lln tl nol "'unrd 
Knns o.s "" 1 ty, ~.:1ssour1 

Dear t enor•a l ~taytont 

"b "s wi ll acknowlecge r eceipt of your request f or an 
o .-l~ion, vic · ch r eeds QS f~llows: 

"I om :n ~ecoipt of the op nion of : .. r . 
ussell ' • <tone, / sst . / t tornoy ~"'£.neral. 

· o., prepared nt t he reqPest of Colonel 
ay - • r- a tson, that s tate e~loyces ~ho 

are members o 4· the Nf' tional 0uard who 
oro p.:.• oporly or doret: on m ~l:ta.ry duty, 
may ~rnw 9a7 or such military serv i ce 
f r om 5tn to .f'unds al thou .. _.Jl hoy cw.y, at 
t he same t ~ e, o drawing p y f rom t he 
· t ate or their ro ,apr c lv t l OC"U::"'fl tlon. 

''Last June. I orc e red a ' chool "or l.i out
enanta anc al so a ser ies of . o ·tmentnl 
~ chools f or o~f icers. : olns under the 
i moreas1on th~ t state employees coul t 
not prope ~ly be palf from Stnte r unda 
for t h i s mtlitary service. I rotusod to 
pay several members of the t t ate F.l hway 
fa t r ol ane the fe L~ontal A jutants ~ who 
ere on tho state pc.y r oll for m: l l ta ... y 
duty permanently, Lor at tencanee at t hese 
schools. 

Your o~lnior is requested on t he 
; ollowi ng ~oints: 

1. houlc I now r oy t he members o: the 
H1f hwny -at1•ol an: ot her civil employees 
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of the stnte f or attonAnnce at these 
~cr.ools ? 

2. ... houl d I now po.y those who a. :·e 
permanently on Mil-tary cuty nnd 
drowins t•o u lc.r salar .!.o::; f"'o::n the 
state ( a ... ~ntal Ad jutants , etc . ) 
f or attenc'ance at these schools ?" 

Your attont1on 1s directod t o the ctJ.se of CJroeey vs . ... t . 
Loul s ~ 213, •o. L. c. 394, "here ~n be co1~t 1n c t scuso tng who 
are ~u 'l1c off eer s sa14: 

" ~s- -r-:- '.·:"or 1..1'1s tance, r.:c Farl ane,. J ., 
1n ~ to~~ · ex rel. v . · us~ 135 ~o. 
1 . c . 332 , decl ares tb~ en'!!! !'" .. h~ 
rnottor t o be 'that 1f on 0 r= e or 
r ocoives his auth >rity from the 
lnw and ~lsc:.'l rses somo of the 
unctions of covernmcnt he Ttill be 

a ·ubl ic officer.' An o ~· l ee hns 
been dof tne .. :J as ' a spoc l a l trua t 
or charge created by competent 
au hor 1ty '--=ore tersely still~ 
' a pu lie ofr1ee 1s a public 
trn..1a t .' His o~th, his ~on ... , h : s 
l i ability to be called to a c count 
as a publ l c offen~er f or m"s
fe~s~nce or non- feasance , the 
tenure of hls ~osition~ etc . , 
have been ss id t o ·J e !nd= cis of 
a ~u llc off : cer . ( tate ex r el. 
v . ::oy, snpr nt hroo ... v . Lnnt;c on. 
40 '.ch . 682. ) And the saner nl 
octr!n~ is that t he !dea or 

office clearly cmbro c~a the ieeoe 
of tenure. duration, foes or 
emoluments , r1ghta oncl nowors as 
well as hat of duty. (6 \ 'ords 
and f hresea, p . 4923. ) ~t hns 
beon aptly said thot the true tont 
of pu 1 c off i ce s 'that it ~o a 
par col o . the adc! n strat t on .r 
gover nment. ' " 

Your attent i on 1a further d i r octed t o the Lnws of M1ss our1, 
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1931, Pate 231, ~ ectlon 1, r el a t ing t o the Miaaourl St Qte Hi gh
way 1atrol. aid ect1on reads aa ~ollows : 

nThere i s hereby c~eated a f or ce eon-
eist lng of R superintendent and other 
officers end nntrolmen, as her eln pro-
v·do , t o be known a s , .,issouri state 
h ., hway petrol,' whi ch s~ll be vest-
ed wl th the ~owers and utles s e e lfie! 
in his act and all powers necosnary 
t o enabl~ thr members o~ tho patrol 
t o ~ully cnj eftect ' vely carry out tee 
ur~osoe of t h i s act but th~ nowors 

and dutles hereby confer red on th~ 
~embers of such atrol shall be 3Uo~le
montary to one in no way n l tm!tat!on 
on h e owers and dut:es of sheriffs, 
r olice off cera, or o ~her eace or; r
eers o!' th._s !) tote. '' 

~action 2 o f the c tate Hi~hway Patrol c t, above ref er red 
t o, r eads ln port as f ollows: 

"o~; * -~~1he words ' peace orr: cer~ ' as 
used -n thi s act ohall bo dee=cd nnd 
t oken. ~o incl ude s her lfts , pol ' co 
of ftcera and o ther peace orr ~cera 
of this s tate. !f 

So ction 10 of sni d ct , p,..ovldes. in part a s follows: 

" 'l'he mmbers of tho pa trol ...:efore enter-
.:.ng upon tb.e c.1sclw~ge or + h t;.'r .. utlea, 
31~11 each toko and subsc~ibe nn oath 
t o sup ort the .onst!tut1on and laws 
of the ..;nlto t atos an he stntc of 
M'!-a sou .:-1 t-n t o !'n i thf'ul ly do:.:eon 
t hemsel ves in of f ·.~e in •he form .. re-
s criber .... y section 6 artic le " IV of 
the orst~tut1on of th s state and 
t hey shall each ~ivc QOnd to be ap ~o-
vod ~Y the c~1sa1on or tho fnlt~ 
rul ~erfol~cnco 0. h e cutlcs o~ the~ 
ros~ective of._ '~'ee · .. .., * • " 

·:>the:> sec t 1ons o :' t he tnto H1£:hwny J.·otrol ct , relates 
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to duties ond powe~a [ iven t o t he members of the pat~l. I t 
is ev.:c:ent, f rom a tborou rh roa :j 1nt of thl s net, t~t the 
l eg slnture contem~lste~ that mcmbe~a of the h"thw y ~atrol 
shoul d not become a part o r , or a sup~lement to, the mil t
tory i'orc Gs of thls s tate. 

In keeping wlthin ~he definition of a , u 111c officer, 
as indicated •n ho co3e of Grnc oy vs . t . Louis , supra , 
we l nd thot mer.tbers of t he t.Ussour1 State Highway '"'c trol 
r e conflno~ l n hclr dut!ea wi thin the purvlew of the Pe t . 

hC" .:r ant .:es have b eon snec1f1onlly defined by compo t ent 
lP"1 hor 1 ty. It 1. f! a l s o t o be note _ that the membe~e of ... he 
po trol are required t o tnkc an oa th one give bond f or the 
faithful perfor!:'lance o!' U1o1r cut1oe . :be monbere may be 
collod t o ac nount f or any :a1s fensnnce or nonfeasance u-:•.:ng 
t he tenure of t he: r oft: ce . Thus , t cay e seen, i n keep-

. lng wit h t he oforeDentiono~ cef!n:~ion ha: su ch members 
of the h lghwny patrol are -u 1 .c of 'icere or civil officers 
contra- d 1st .:nt)u t shed .Lrom m· l :. .. nry o .... ':. cers . 

e thore.fol'& rule, tht. t m~mbers of' tho Missouri c tnte 
~1gbwoy 1.'> t :rol are civil oi'f 1oora and lf my o !' the members 
of said ~atrol hold a cOMn l ssion in the Missouri Notional 
~uard, as mil ita ·y officers, then such members woulc be 
entitled t o receive co:npeneation a s mll ltory o.: ... leers when 
a ttending schools of instructi on !n addition t o co~pencat1on 
received as be i ng a member of the ~atrol , ev&n though the 
compensation ac crues at the samo.t~e . 

t s r olates to any co~,cnsa tion that mi ht be - a d 
civil empl oyees of the sta te, who also hold a commias1on 
ns m.11 1 tnry off I eers, wo a.o not, in the course of this O"' inion , 
r=- tecuss because the f acts i n each ins tance do not nermit the 
enunc:.at1on f a har·'-: 1mc.. fast 1--ul.e. I n this r es '!")ec t , I 
have be en 1 rgely governed y t ho case s r eadJ the courts 
hav·nr concerned the:-:s£.lves only wl th be f a c ts as presented. 

o iscuos the vario~s contingencies t hrt ~~y or may not 
nr:ao elot lvo t o the cons l stoncy or co~atibillty of various 
o~:ices woul d be pl nt itudlnoua . 

IJnder the rovisions o£ •joctlon 13824. n. s . Mo., 1929, 
it n~·ovioes in nrt as f ollowsa 

'''lbe military council 5hall .l Ormulato 
plana f or •he or~anizotion, instruc tion, 
equipment and me. :.ntcrw,...ce o~~ t he ml !I
tary f'or·ces o r the s tuto, .rov!do or 
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encampment and all other fie l a and 
armory instruction sn ~ ~~ke allot
ments of r~a and suppl ies appro
pr :ate~ or furnisho~ : or ~ho supoort~ 
equipment an<-. ma .• ntena'1C'"' o~' the 
militE\ry ~·orc9s of tho state. All 
a~ r opr tatlons mad f or m:litnry 
_Ju r:-osos ::~hall be apr ortioned :J.l"..Q 

expon~ed b y thQ council . " 

l n r &r the ._)rOv1s1ons of ~ect1on 13834• ··• • .~o. , 1 29, 
r e l nt.!.ng t o tbe ap o intment of :•o[>i..rnontnl officers, it pi•ovidee 
~n ~ a ·t es f ollows: 

n .og!.m• ntol an<:. sopn.'a te :.a ttn11on 
an~ sqaa5rvn stuff or: : cors s~ll 
bo appo:nted ~y the commnn~ ina 
general on h e ·ocom~on a tion of 
the r eginwntal or ae_1G:r.~nto batt a -
1 on or squadron cOl'tlmnndor. " 

~·ection 13873, relating t o the authority of m1l i t s.ry 
council t o fix ~ho pay of officers ~lnced on duty, un~er the 
provisions of c~ t er 116 , J.. :" . t!o • . 1929 , orov1cea in part 
as f ollows: 

":he mil itary council ~bnll bLue 
po,ver to fix t he pay m d a. Jlowanc es 
of o~icers and enlisted men.P.~accd 
on cut .Y undar ~ rov .:s1ons o£ 
this chapter . '' 

You will no te tha t the military council may ake allotments 
o!' funds that ~nve been appro~r:ated anc urn i shed f or t he 
sup,tJOrt and t:1a intensnc e of the military forces o£ the atote. 
It has come to he attention or he writer thnt r egimental 
n<.. jutnnts, appointed under the "":I•ov!s iona or Chapter 116 , supra, 
are netively ence'-'e. ln thelr capoc:ties as m .. l ... tacy orr1cera 
!n the severa l roLlmental o .. !'ices wi thin this state. :'hose 
regioont a l a ... Jutants re c c h·o t helr cotn!"ensation ns fixed by the 
t."l l 11 tEL ... Y c ouncil, under the .. rovls iono. of ;action 15824 , supra , 
an - GS hes been f urther l eerned by the writer, are cont inuously 
and a c tively engnbod ._n per forml.ng their C::utiea a s mil itary 
officers • 

..; i nce the mil itary c ouncil m·ov cos f or instructi on of the 
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m-11tol'y officers l n he mi litary f orces of the state, l t is 
obvious t hat such instructi on or nttendaneo at r eg imental 
schools b e i ncident t o t h&t of a mil itar y off~cers n~i we 
tt~erofore r ule , t ho t mil l tory of f l eers drQwi ng snlo.r ' es ,.o
rul orly Are not ent1tlec t o any adc 1t1onol sal ary whil e in 
attendance at regimental s chools . 

very truly yours , 

!tUSSELL .. • • TOW .. 
.. sa l s t ant f, t torney Gen&l'al 

~PPROV ·D : 

J 1 U • H ..... .!<' 1', Jr . , 
( ct ng ) ~ ttorney uenerel 

R "' : RT 


