
DEPOSITARIES: Money deposited in d~positary; by county 
11 

colleetor , as collector , is 'Public Funds . COUNTY FU NDS: 

.. a rch ~ , 1943 

honorabl e u~orge ~ . ~penc~r 
Prosecutind Attorney 
boone L-ounty 
~olumbia , J iasour i 

Dear :-:>ir : 

F l LED 

~~ 

~his is ir re~ly to ~o r req~~st for ar. onlr.i n , 
W1. i ch reads as follows : 

"In ch eck i ng over tle cont rac t tle 
city has f or its deposi t ory , there 
does not s eem to bEi suffi ci ent bonds 
put in escrow by the banks to cor form 
to the l aw . ln considering the natter , 
however , tl'.~.e qub sti01 comes up a~ to 
whether t he funds pl a ced i .:: the barks 
by the col lector , aLd bcfor~ they ar~ 
turned over to th~ treas~rer, are coun
ty f~nds when under the colle ctor ' s 
name . ln other \70rds , cou l dn ' t tLe con
tract with the deposi toriea be t:r ... at the 
bor ds secur in" t.ue funds shall be an 
amount equal to tre runes on ~epoai t, 
l e3s ., 5 , 000 , by both tr .. e colle ctor a 1.d 
the treasu rer ? Th~re was some fee l ing 
in td~ conference that the coll e c tor' s 
furc•s were no t courty .ruz1ds as wo·..1ld b6 
covered by tLe law. I suppose you have 
made so ne rulinc s r el ative to this mat
ter , a~d I wo~ld like to have a copy of 
the s ame . 

"A f ur ther question arises ln my mind 
wl.i ch is as follows : lf t h e county di 
vided it s f~nds iLto fi ve different funds 
i n each bank, tt .. e 11t;ure five being just 
an exanple as it ·n i ,ht be four or eif.l.t, 
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woul d not the 1- DIC insur e.r: ce carried 
by the bank cover \• 5 , 000 under each 
fund so l ong as t rose funds w.ere funds 
used for •holly ~ "ffarent purposes and 
not just b~ln6 a division of funds be
lon_;ing to Darticular purposes . 

11 1 run not wholly acq'lS.lnted with the 
system of funds of counties, but 1 am 
making an analogy to the funds of a 
ci ty such es t hv Jeneral revenue fund , 
automob i le l icei' Se :unds used for str eet 
purposes , and water and li3ht funds used 
for othe r utility i ur1ds . " 

by a sup ._.,lemertal lettt-r , you ·hsve informed thls 
office t hat your irouiry is as to , "Coul' t y Depositaries," 
s.nd not , "Gity Depositories . " 

Your r €Jquest consists of two questL."'n B, firs t: 
Whether or not the funds pl aced in the county depositary 
by the collector , before they s re turned over t o the trea
surer, are county funds . · e are assumix.g that thesE! funds 
a re placed in the county depositary under the name of the 
collector, as county collector . 

Your secord question is : 1 hether or not , if t he 
county divided i t s J.'unds irto i.ive differEJ:Lt funds i n 
each bank , the .~:'':U IC insurar ce carried by the bank would 
cover ., 5 1 000 under each fund , so· l on0 as t ho sa f'unds were 
funds u s ed for entirel y different purposes , D.r'd it not 
being just a division of funds bel orgirg t o particular pur
poses . 

In answer to your firs • question , vre set out parts 
of ~rt icle 9 , Chapter 100 of the Revised Statutes of 
.t>1i ns ouri , vrhich r efer to ''(.;ounty neposi .. aries . n 

Section 13846 h . s . Missouri, 1939 , partia lly r eads 
as f ollows: 

"It shall be the dut y of t he county 
court of each county in thi s state , 
at t h e .111ay term t hereof , i n the year 
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1 909 , and every two yeors th~re
after , to re ceive proposals from 
bankine corryo r ations , associations 
or indiv~dual bat - · in such county 
no ...,o.y desll·e to :.J:.: selected a.o tue 
depos:tarios of t~e funds of said 
county . .. 1r tl.e purnoae of lotting 
such funds such counLy court snall , 
l ~ order of recvr·t.. , ui vide oaid funds 
i1 to not lea a than t"o r·or more than 
ten equal parts , E...nc t1.e bile herein 
provided for may be for one or more 
of suer parts . .,, -!. • " 

Under the abo'V€: partial sectior tL~ c o...~.rt , ty order of 
r ecord , may ci vide saic funds ir. to not less tl an two , nor 
more t han ten eqllO.l part~ , ana t he bic...s may be asked upon 
one or more parts . 1his rLfers to units of tho county 
funds , and rot to separate iuc lvidual funa s • 

• 
::>action 8183 h . t> . :r. issouri , 1SI39 , Tlhi'cL can b6 

con s t r ued ao an amendment to <e ctior 1384C , supr a , reads 
as follows : 

" r~t~ithstandirg any provisiors of 
lav of t lis st~te or of any politi-
cal subdi visio.c u-.ereef , t..he public 
funds of every county, ·'' -:· ·.:.- ;< ::· .;.. 

which shall not or hereafter be de- . 
posited in any tanking institution 
actin~ as a le al GOposltory of such 
funds uncer the provi si~Ls of the $ta
t u tes of loso1ri requir ing the lot
ting ard doposl t of t he srulle ard the 
furnishinG of sec..1rity tlJC.refor , shall 
be secured by the said l er;a l depository 
maki nc deposit , as hereinafter provided , 
of securit ies of the same ~haract~r as 
a r e required b~ ~ection 13086 and a ll 
amendments th r oto tor the security of 
f unds depos1 ted by the ..:>ta tc 'l r easur er 
under t he provi sions of ~rticle 1 and 
2 of Chapter 87 of tt.e hevised :::,to.tutes 
of 1.issouri 1 939 , and a ll amendments 
ther eto·. ,,. ·::· ::· -:, ::- .:. .. 11 



• 
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Section 818 5 r . S. Missouri , 1939 , provide s that the 
vari ous sta tutory nrovisions in r elation to t Le advertise
ment for, and r e ceipt of , bids , which provide for t he pay
ment of cert ain intL. res ts by the banks and other rd scellane
ous provisions shall no t e ppl y where , under t he l aw , said 
banks arc prohibited f r on1 payir~B interest upon demand de
posi t s . At the present time banks are not a llowed to pay 
i nt erest on demand deposits , and for t ha t reason it i s 
not necessary that tte counties a dvert ise for offer of 
bids on county denosi ts , vrhere said deposits are made in 
banks wh ich are r ot a llowed , by law, t o pay inter~st on 
such deposits , but , under ~ection 81~4 , supra , it is still 
mandatory t hat the security for such deposits must still 
be requlred . 

Article 9 , Cha pt er 39 , wrich contai n s Sections Cl 83 , 
8184 and 8185 , as above referred to, must be harmon ized 
with Article 9 , Chaoter 100 , whi ch r efe r s to county de
positaries and does not r epeal tl:e entire article refer
r ing to county de,ositaries . 

In constru i n-r statutes the ~uorcme Court of thls 
St a te , in the case of State v . Lr owl: , 105 !.> . ' • ( 2d ) 909 , 
1. c . 911, said : 

« t * * * clo far as r easonably pos-
s i ble t he s t a tutes, nltr ough seem-
i ngl y in conflict wi th each other , 
shou ld be ha rmonized , and force and 
effect given to each , as it wi l l not 
be presumed t hat tne Legislature , in 
the enactment of a subsequent sta tute , 
intended to r epeal an earlier one , un
less it has done so in express terms , 
nor \vill it be oresumed that t he Le r:is
l a t ure intended to leave on t~e statute 
books two contradictory enactment s .' 
16 Gyc . 1147 . He auproved the above 
excerpt in ~te te ex rel Columbia Nation
al Bank v . Davl s, 314 Mo . 373, 284 s . v •• 
464 . " 

Al so , in t l-:e cas f of ...!:agleton v . 1.~urphy, 156 & • ~v . 
(2d) 683 , 1. c . 685 , tho court said: 
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" ·:~ .;~ ~;. Under the established rules 
of statutory construction where 
there are tHo lav1s relating to the 
s&me subJ ect they must be read to
e;et her and t . c nrov~s!ons o1 tLe on€. 
hav~n6 a s necial ayol ication to a 
parti cular sub ject will te deemed to 
bo a qualificat1or of , or an except
tion to, the other act general in its 
terms . State ex inf . Barrett v . 1m
hoff , 291 h.o . 603 , 238 ... , . w. 122 ; 
Jtnte ex rel . Buchanan t:ounty v . Pul k s , 
296 ltO • 614 1 247 ._; • ' • 1 29 • -:·- ;_~ -::- * 11 

ln your first quosti:)n you inqvlre i f tre funds de
pos~t€d by tho county collector , as C')unty collect or , in 
t l.c county C"enosi ta1-.:r , ~ re '1'lblic funao , as sot out in 
..;,ection 8 l u3 , OU'I')rU • l 'l!iO .j-c .. to r.au not specl f1cal l y 
pnooed upon t~is point , b~t a i a , in the case of utcte v . 
l t,;oo, 107 s . '• ( 2d) 929, 1 . c . 933 , def ire "Public lunda . " 
It stated: 

"Are ti ... e f unds created by c~.ls seo
tiun p llblic funds \'Ti t hL the rtean-
·n~ of t re. corstitutioral or ovis lon 
which prohibita tLe ~ra~ ~:r.~ of pub
lic moLey to a private cor porat j on? 
\ e thh.knot . 50 c. ~T . p . 854 , sec . 
4.0 , defines public funds as follows: 
' 'lhe t 6r m "public funds " means f unds 
belonging to the staLe or any county 
or pol itical subdivis i on of t_e st~to ; 
more especially taxes, customs , moneys , 
etc ., raised b y operation of some gore ~ 
r v.l law , an~ a r nropr iatod by the t;ov
orm'lent to t he l lscharge of its obliga
tior a , or for s e publ ic or go\ern-
:mental pur pose -... -:~ -:, < •• • ·:·- -::- .;_ • • ' 

11'1'1J.e case of utate ex rel . v . vl sol" , 
St~ te Treasurer, 43 1 . D. 619 , 175 
N. \t . 714 , 715 , 716 , define s ' public 
funds ' thus : ' The money r eferred to 
in said sectior is mono) belong.:ng 
to t h e state , wt ... ich has been a ccumu
lated in the treasur y as public funde , 
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which are t o be u sed i n carrying 
on t ho state povernmen t . l t mea~ s 
such money as 1s ~aised by taxa
t ion , or ~hicl has accumul a ted in 
t he treasury by ti.e paymen t of fees 
au t hor i zed by l aw to ~e cr arged fo r 
vario's pur ">os e s .' " 

under t J i s defini tior , the mor.ey Genosited in t he 
county deposit a r y , by the coun t y collector, as county 
coll ector for t Le count y , coul d be h~ld to be public i 'unds . 

In tre St ate of lexas , in t r e case of Austin , l:)ank i ng 
Commiss ioner , et al v . ~ . i ser , 2?? :::> . , • 411, t he county col-
lector was o.ttemptinB t o re cover mbney d eoos1ted by him , 
as county collector , i n a bank , under what is known i n Texas 
as 11'1he La:hl{ ·Guarant y l•'und , 11 bu t t he act under v1t ich the 
bank Guarant y l•'und wau cr ~e a ted co ntained t he f oll owing ex
ceptions: 

11 1 'I'hs t no denosit uo ~r W11ich i n terest 
is belnc ~aid or con t r octed t o be paid , 
ei t h er directl y or indirectly by aaid 
bank , i ts officers or stockholders to . 
t he depos i tor a1d no deposit secured i n 
any YTay shall be in oured u nder t bi s chap
ter . {:· ~~ * ~o deposit of publ ic funds of 
any kind or character, v•he t her i n terest 
bear ing or not , deposited in a stat e bank, 
shall be insured under t hi s chapte r , by 
the term "public funds" as herei r used , 
shall be meant , f u nd s belonr i ng to t he 
sta t e of 1exas , to any county or politi
cal subdivision of the state, ~ ... ·:· -:: -;:· • " 

The court, i n holding t La t t he county collector , by 
placing tt ... e r11oney i n t he ba nk under :b is official titl e was 
denositinG "Publ i c l·unds , " said : ( l . c. 412 ) 

"'l'he maj ority a r e of t he opinion that 
a ppellee is clearly not entitl ed to 
hav~ h is commJssion upon the J anuary 
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collections established as a de-
posit s e cured by t he ~uaranty f und 
for t he r eason t hat at t he time the 
bank fai led s 11ch conrr1 ssions were 
public funds , i n t erest beari nr , and 
sec~r ed by t~~ der~ sitory tun~ . e 
t h i nk this corJcl u sion necessari ly fol
lows upo1. a cor s i dcra tion of our statu
t ory orovisio, s . " 

CJ~ CLUSlO N 

It is, tLero1or~ , our opinion , t eaL tLe money de
pos i ted by t ho county collector , a s county col lector , in 
t he depositary for public funds , is deposi ted in a aeposi 
tary that in cov,..red by t ne ir surarce of F'DIC , in t t.e amount 
of ~ 5 , 000 , aLd t hat amount of money can be deducted from the 
amount of security as r e quired under action 8184, supr a . 
\', e would suggest , how over , t hat t he bond s l.LOW' that 1 t covers 
"Public Uoney . n 

It is furtl~er t lle opinior of t his departnent , t ha t 
since ~cct!or 13846 , supra , ot l y pr ovides f or t he d i vision 
of t ne f u nds to be depooited i n separate ancJ. different banks , 
we find no sta tu tory authority allowing u .o funds to be de
posited i r. t r e s ame bank , under d1ff~ront namva , as set out 
in your rcq110st . T.t.is i s applicabl e t o cities only . \ e di
stinguish the differ ence bet woer. tl.te fund of tl.!.e col lector 
and ot.acr funds L1 t Lnt , unu.er ..... ectl on 11098 I . • ,.) • .~.r ssouri , 
1 939 , the colle ctor is in charge of oublic funds , and makes 
mon t hl y stat~mcnts ~nd payments to t~o county treaauror . 
'I'his sectior beine s imil ar to t :t,e sect ion concerni ng t he 
duties of the county collector , as set out in t he case of 
Austin v . "'-1ser , supra . 

APPRJVf.D LY: 
Respect ful l y submitted 

\i . J . BURiU;; 
ROY j c KlTTRlCK Assi s t ant At tor ney G&neral 
Attorney Gener a l of Missouri 

WJB: RV .. 


