COUNTY COLLGCTOR: Two per cent fee allowed ..llector under provi-

TAXATION: sions of Sec. 11182, Laws of 1945, page 1851,
: "such fee to be collected from taxpayer, is not

collectable from taxpayer who pays taxes in

month of January after such taxes have become

delinquent.
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Honorable ¥Forrest Smith
Auditor, State of Hissouri
Jeiferson City, ilssouri .

Dear iir. 3mith:

This is in reply to your letter of recent date; requegt-

ing an official opinion of this department, and reading as
follows: \ :

“Please advise this departiient with an
offie¢ial opinion as to whether or not the
2:5 compensation allowed to County Collec-
tors for collecting delinquent taxes under
Section 11182 Laws of iilssouri 1945 is to
be chargsed against tax payvers who pay their
- taxes during the month of January after
they fall due and upon which no intcrest

is chargeable under Section 11085 Laws of
Missouri 1945." ‘ -

The determination of whether the two per cent fee allowed
to the county collector under the provisions of Bection 11182,
Laws of Missouri, 194§, page 1851, such two per cent to be taxed
as costs and collected from the taxpayer,; is to be collected
from a taxpayer who pays his taxes in January of the year when
such taxes become delincuent, depends upon whether, in such
month of January, the collector renders "services  under Article
9, Chapter 74, Mo. K. 5. A,

Section 11182, Laws of lMissouri, 1945, page 1851, provides
as follows: :

"In all counties having a population of
less than 100,000, fees shall bLe allowed
for services rendered under the provisions
of this article, as follows: To the col-
lector, execept in such cities; two per cent
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on all sums collected, in such cities,
two per cent on all sums collected--such
per cent to be taxed as cost and collected
from the party redeeming. To the county’
. collector, for recording the list of deline
quent land and lots, tweaty-Five cents per
traet, to bBe taxed a:- cost and collected
from the party redeeming such tract,?

Section 11085, Laws of Missouri, 1945, page 190o, provides,

in part, as follows:

"L any taxpayer shall fail or neglect to
pay such collector his taxes at the time

and place required'by such notices, then

it shall be the duty of the collector after
the first day of februarv then next enbulnm,
to collect and account for, &s othlier ‘taxes,
an additional tax, as penalty, tne amount
provided for in necthu 11124, Collectors
shall, on the day of their annudl settleument
with the county court, file with saild court
a statement, under oath, of' the amount so.re-
ceived, and from whom roceived,. and settle
with the court therefor; = * o '

Section 11108, io. He e fe, provides as [ollows:

"All real estate.upon which the teaxes remain
unpaid on the first day of January, snnually,
shall be deemed delinguent, and the said
county collector shall prcceed to eniorce

the lien of the state thereon, as required

by this chapter; and any failure to nropcrly
return the delinquent list, as required by
this chapter, shall in no way effect the va-
lidity of the assessment and levy of taxes,
nor of the Jjudgment and sale by which the col-
lection of the same may be enforced, nor in
any manner to affect the lien of the state on
such delinguent real estate for thestaxes une-
paid thereon,

Seetion 11112, Laws of missour:, 1945, page 1848, provides,

in part, as follows:

"Tangible personal pronerty taxes assessed on
and after January 1, 1946 and all personal
taxes delinguent at tht date, shall consti-
tute & debt, as ol the date on which such taxes
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were levied for which a personal judgment
nay be recovered against the party assessed
with such taxes before any court of this
State having Jurisdiction. - * * % For the
purpose of tliis chiapter, personal tax bills
shall become delinquent on the first day

of January following the day when szaid bills
are placed in the hands of the collector,
and sults thereon may be instituted on and
after the first day of February following,
and within five days from gaid day. = % %nu

section 11124, Laws of Missouri, 1945, page 1912, provides,
in part, as follows: '

"between the first of February and the first

of July in the year 1947 and annually there-

alter, the county collector:shall make out

and rc¢cord, in a book to be provided for that

purpose, a list of lands and lots, returned

and remaining delinquent for taxes, % % %W

From these quoted statutes it appearg that both real and
personal property taxes become delinquent on January first fol-
lowing the date that the tax bills are placed in the hands of
the collector, but that the penalty of one per cent per month
does not attach, and the collector does not collect such penalty,
unless the taxes are paid on or after february first following
the date such taxes become delinquent.

It is to be noted also that by the provisions of Section
11112, supra, suits for delincuent personal property taxes can-
not be brought before February first following the date when
taxes become delinquent, and by the provisions of Lection 11124,
supra, the collector is to record lands and lots for which the
taxes are delinquent, between February first and July first.

In the case of State ex rel. v. Fendorf, 317 bHo. 579, the
Supreme Court of this state had before it for determination the
question as to the time when the four per cent (now two per cent)
allowed the collector by what 1s now Cection 11182, Laws of lils-
souri, 1945, page 1851, and which was to be collected from the
taxpayer, had to bhe paid by the taxpayer, anu the court held
that such four per cent (now two per cent) had to be paid by the
taxpayer when toxes were pald on or after January first follow~
ing the date when the tax bills were placed in the hands of the
collector. o




Honorable Forrest Smith oy septeiber 24, 1947.

At the time the Fendorf case was decided, Section 12906,
R. 5. Hg. 1919 (reenacted as Section 11085, Laws of Missouri,
1945, page 1908), provided that the penalty of one per cent
p:r month on delinquent taxes was to be collected on all taxes
paid on or after January first, on which date such taxes be-
cane delinquent, and the court held that the cowmputing, appor-
tioning and accounting for sucli penalty of one per cent per
month constituted a “service™, as such term is used in Seetion
11182, Laws of Hissouri, 1945, page 1851. The court said,
lo Ce 584'585: : ’

"Section 12959, the last sectlon of Article
9, provides that fees shall he allowed for
services rendered under the provisions of
this article, and sets out the per centum to
be allowed on 2ll sume collected.

"There is no distinction in this last section
for fees allowed or the collection of 'back
taxes' or 'delinquent taxes.' It merely says
for services rendered under the article, and
it seems clear that the lLegislature meant any
service performed under the article. Ve have
held in construing Section 12932 that the tax
became delinquent on January lst of each year.
(State ex rel. v. Eenshaw, 166 Mo, 682, 1. c.
691.) This same construction necessarily ap-
plies to Section 12928. Therefore with both
real and nersonal taxes bhecoming delinquent
on January lst the penalty of one per centuin
er month accrues under the provisions of See-
tion 12006, Deginning with January ilst, ke
- collector has tho duty of collecting this
penalty, which is in the nature oi an addi-
tional tax, and of computing, apportioning and
- aecounting for the same. This section (i%QObj
fixing this penalty of one per centum per month
~1Is a part of Article 8, but it speciiically
postpones the duty of computing, collecting
and accounting of it until after January list,
and oections 12028 and 12932 (both in Lrticle
9) fix January lst as the date of delinguency
when:this penalty accrues, and places the dut
on the collector to enforce the lien thereof.
Section 12906 from its context seems to treat
this penalty as something dif:erent from the
ordinary undelinquent taxes for which the fees
allowed by Section 12927 are applicable, Also
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Section 12906 sets up the method of effect-
ing a scttlement for the penalty bLetween the
county. court and the collector. It seems
clear that the collection of the penalty pro-
vided for by Section 12906, after January
ist, is the';ﬁfbrceme?t of the lien g% the
State made the duty of the collector nec-
tions 12028 and 125357 and that thlsraﬁty
begins on January lst and entalls labor on
the part of the collector prior to the first
rfonday in liarch which would be a service
within the mecaning of section 12959.  1n reade
ing Article 8 it seems to relate to the duties
of the collector and the collection of taxes
before the delinquency date of January first,
and that January 1lst is the line of demarca=
tion between Article & and Article 9, and that
Article 9 deals with the duties of the col-
lector and the collection of taxes after Jan-
uary lst."  (lmphasis in 2nd paragraph ours,)

Under the provisions of Section 11085, Laws of Missouri,
1945, page 1908, the collector does not cpmpute, apportion or
account for the penalty on delinquent taxes paild during the
month of January following the date the tax bills are placed
in the hands of the collectors Neither are.any other services
enjoined upon the county collector during the aonth of January
following the date when the tax bills are placed ila the hands
~of the ¢ollector. B

" Therefore, the reasoning found in the Fendorf case leads
us to the conclusion that, under the present laws, the collector
does not perform "services,?" =zs such term is used in Section
11182, Laws of issouri, 1945, page 1851, when he accepts pay-
ment of delinquent taxes during the month of January following
the date when the tax bills are placed in his hands, )

CONCLUSION .

J

It is the opinion of this department that the two per cent
fee to be collected by the county collector as provided for in
Section 11182, lLaws of Fissouri, 1945, page 1851, such fee to
be paid by the taxpayer, is not to be collected from a taxpayer
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who pays delinquent taxes during the month of January follow-
ing the date tie tux bills are nlaced in the hands of the col-
lector, '

EeSpectfully submnitted,

C. B. BURNS, Jr.
Assistant Attorney General

~

APPROVED:

J. B, TAYLOR
Attorney General
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