
pr~~, BILLIARD AND OTHER TABLES : Constr~c t ion of cart in sections 
c ontained in Chapter 135 , with 
refe rence to issuinf license . 

Oct ober 10 , 1944 

FILE 
I:onorcb l e J • .P . Sn1ith 
Prosecuting J .... ttorney 
1'.ebs t e:r County 
Marsb£1e l d , r11s s our1 i3 
Dour Sir: 

~e have your opini on r e quest of recent date , which 
r equest r eads as f ollows t 

" I n re5ar6. t o pool t~bles \-:hich come 
a s I under s t and under Chapter 135, h . S . 
Mo. 1939, on pages 39JO & 3901 . 

"Thore has be en a par t y har e thnt .bought 
a ~) ool Hall ; run i t a short time and s old 
i t, had no l lconso , anu he b ought snother 
Pool hsl l ~nd bas not pai d any license , 
ana the matter was c~.lled to my a t t en t ion , 
and he sa.:Ld tl ·nt thor e h<.tcl been l i cense 
bought by t he for.mer owner , or the Pool 
1~11 , ana th~y had n ot expired , and that 
ho t hought tlu::t he coul d run on them untll 
they were out . 

" I t old hlm that I thought the l icense wa s 
not trans~erable anu tnat he should have 
l i cense i ssued t o him direct , a.nu that he 
could not opere t e 011 the l icensE of t he 
.formor owner . Am I r•i ght or wrong? Let 
me have your opini on on t h i s ques t i on . 

"He oper atea. t he first Pool Hall he bought 
about 4 or 5 months t ill he sol d i t , and 
t he s econd one he is opsrating noT. be 
bought in June or July, and has sol a it , 
t o del i ver i t t o the purchaser on Oct ober 
1st , 1944 . 

"Seo . 15389 , R.s . Lo . 1939 , l i cense t o be 
i s sued f or t welve mont hs . He want s to pay 
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f or just t he time ho oper~ted the l ast 
one . Each of them had unexpi red license 
i ssued to former ownor , and the t ime of 
t he l icense had n ot expired. Uy version 
of the l aw t h::: t th. ~) l i c ense i s not t rans
f e r able, and must be i ssued f or t welve 
mont hs i n the name of t he owner and 
operator and not just for the ~ime ths t 
h~ m~y scay i n business . Am I r ight or 
am I wrong ? Let me have your opi nion on 
t his point, a lso." 

Sect ion 1 5397 , Revieed Stat utes of !Ussouri 1939, reads 
as follows: · 

uThe county court shall have pO\"JOr to 
license t " ... e keepers of bill iarG. tables 1 
pi beonhol e tables , jenny lind t abl e s , 
s~d el l other tables kept and used for 
gaming , upon \Vhich b~dls and cues e.re 
use<... . At each terra, the c l erk of' said 
COlJ..rt shall pr6pare and del iver t o the 
collector of their counties as many 
blank l icenses for th~ keepers of such 
tables , her~inbefore roentloned, as t.t1e 
respecti ve courts ahall d irect , vmich 
sh~ ll b e s igned by t he c lerk and a t test ed 
by t;he seal of tho court . " 

Section 15398 , ..,av1sed Statutes of JiissouPi 1 9..191 pro
vides a s f ollows: 

"T11.e collecto-r shall del iver t o any 
person who shall have been l i censed, 
a l icense to keep any such Gabl e 
mentioned in the next precedi ng section 
i n thei r respective count 1as , for a 
tet~ of t welve mont hs , upon the payment 
by the appl icant of the sum of twent y 
dollars f or each bil liard tabl e , and 
ten doll ars for each other tabl e des cribed 
in said sect ion , ana thd col lector shal l 
count ersign such license ~afore del lvering 
the aame t o tho appl icant: Provi~ed, that 
if the appl icant lie t h e keeper o.f more than 
one of such tabl es , t he number may be named 
in one l icens e , and in s uch case t he c l erk 
shall not be entitled to more than one fee 
as provided i n sect ion 1540l . u 
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Sect l on 15399• Revised St s tutea of Mi ssouri 1 939 , reads 
as fol l ows: 

" No county court . c i t y or town author
ities shall leV1 a greater amount for 
a license tax on any t able ment ioned 
ir. · s cction 15397 , f or county . clty or 
to' 'll purposes , thr-tn i s Ea.llowed tor 
state purposes . " 

In t£e case of S t~te ex rel . Hawkins v. Har r is , 304 Mo. 
3 09 , 263 s . ... -. 807, :t . o . 810 , the court sa id : 

" ~· .;.- * ~to It i s not nccessa.r·y in this 
cuae to w1dertake •co define \~•i th preci
sion the powers thus conferred upon 
these classes of raunicipal i ties . '!1he 
reference i n made a s to a matter lndi
catlve of t he l ogislative policy of 
t he st&te. In view of th~ t, and of the 
prior holdings of t h is court . the con
clusion is r ea ched that the granting ot 
such a license ie the coni'err~ o:f a 
pr1 viloge , r10t the c.7n:ntin& of a right; 
t hat it is wit~n t he sound discretion 
of tho county court to confer or to 
withhold tho privlloge , and t'.:lat this 
dincret ion cannot b e revised or con
.trolled by a court of super.in tending 
control by writ of mandamuc , and the 
writ s.n.oul d be denied hcrein. 11 

I t will bo not~d f r om t hD read.i!lf~ of t ho above excerpt 
and ruling of the court i n the harris case , supra , that the 
granting of t ho liconse by t ho county court is the conferring 
of a privilogo , and not the tiranting of a right , and that s uch 
county court has t he ~ound discretion to confer such privilege 
or to withhold s uch privilege a3 it may see fit. 

In the caoo of Ragan v . ~!cGoy , 29 Mo. 356 1 l . c . 368, the 
court, with reference t o a l icer1se tc- run s. fer ry, said: 

u * ~~- * * The right to keep a ferry is 
a personal privilege sol d to the person 
obtainin~ the license , and is not trans
ferable . * * 1:. *" 

The following will be noted from reading 37 Corpus Juris 
245 , Sec . 107: 

"Unless a transfer is p9r.mitted by the 
license statute or ordinance . a license 
is genera lly r~garded as a special 
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privilege of pers onal trust and 
confidence "lhich cnrnot bo asnigned 
or transferred without the consen t 
of the licen sing authorities , * * .;: *• u 

From t~o rea dirig ot Chapt er 135 6 Revised Statut e s of 
¥ i 3souri 1139 , it •""l ll ')" noteJ that the Leg islat ure nas 
no t rrade llca•,ses lssuerl by t h e county cour t t rans.ferable , 
t herefore t~1fJ rule :t8 controllinB a s l aid d olffl in the 1f.cCoy 
c ase , supra , and likewise in Col~pus Juris , supra . 

Turn1n ; to ycur ques t ion of whe t her or not the license 
may be lss ued for a short er per l o.l of time th·n 12 :ctonths , 
1 t will be noted from the ruac, 111~ of bect ..:..on 15397 , supra , 
t hat t he conn t:r court s'·u.ll deliver t o t l-le cou .. T)t:-r colldotor 
as many bl•lnk l l.1enses for i ssuanc e to !teepore of such 
t ables here t ofore men t i oned 03 the res_?ec t i ve court shall 
direct . 

When ·the '~ounty 0ourt Mf•k l)a i ts · oruer of record that 
a pers on shall be licensed as a keoper of t nbles , as con
t empl a ted by Clu:t1)te:r 135 , '>evioed <:'\ t ., t ..tte& o-· ·is s ouri 1939, 
t hen Sect ion 1S3':i , supra ., p.~.~ovido:- r.b.s. t t :Po coll e ctor shall 
dell ver t o t~u pc.rson ·' tOll! r:hu county court b e.3 licens ed 
unde r t he ...>-' .:>v.: & ~0-lS oZ -.'ect.L _nl 15~ 97 • cuprP , r ucr l icenses 
upon the p .fJ.tlent ··J suc!l .1.-'ol·~on o: t.i-to snm. of {.20e"10 ror 
each billi~ '\1 t' ole ax:.: ( 10. 0 .for oe.c: o ~i.t....c tPbl e de s cribed 
in Section 15~q7, 3Ul)rt:t , rnd th.nii s ... c~ license ahall be f or 
a term of 12 llOilths • 

Upon the r.el"' clin~ of 8 ect1on 1 !:3 99 , supra , lt will l>e 
noted t ha t i;hlc s ection interprots ~ ection 153~18 . supra , and 
provides t'·s;.t t"le rcount~ s et out in fectlon 15;)98 , s upra , 
are the sumR of more~ that go t t, ~ tP te as a atate tax. 
Sect ion 15399 , e ·uJ:>ra . further provides that t he county, city 
or town a utl"Ol'itics s he l l no t. h=.vo authoritr to levy a 
greater amotmt for a license te~ . 

I t is our view t hat under t he rule of statut ory con
struction laid t own i n t he caoo of Keane v . ~trodt~~n, 323 
no. 161, 18 s. .w. (2d) 896 , l . c . 0 98 , the county oourt would 
not have t he rlght t o 1ioen~e for a lesser t~rm than t he 
12 month period prescribed in Section 15308 , supra • • In 
t he above case the court said: 

"\.lert ainl y •;here , as at bar ., t !le 
stutute (section 8 702) li~its the 
doing of a part icular thin~ to a 
prescribed manner , i t necessarily 



Honorable J . P . Smith -s- October 10 , 1944 

includes in the power g ranted the 
negative that i '~ cannot ·oe otherwise 
done . This 1s t h e gener ul rule as to 
t he appl lcat lon ot the maxim. Zven 
mor0 rel evant under the ~acts in thls 
case i s t he interpretation g i ven t o 
i t by the Kansas Ci ty Court of Appeal~ 1n 
Dougher ty v. Exce l sior Springs , 110 Mo. 
App . 623 , 626 , ?n F- . ' . 112 , 113 , to t his 
e .Pfec t : 1 ·.rnat "'hen s pecia l powers are 
conferred , or Tfher e a speci a l me thod is 
prescrib ed for t he exercise Pnd execution 
of a power,' that exercise is ' within the 
provision o:f. t he ms..xim t:· ·!" -!t- and o~t- ~.., * 
f orbi ds ancl rende r s nugatory t •1e doing of 
t he thing s pecifi ed excep t in the part1~u
lar way point ed. out . • 11 

I t i s f u.r t "le r our v1ew t l'le t should the holder of a 
l icense b e pre~luded for any r eason fr0rn operating his 
table or t abl ee f or s shorter period ot tim~ than 12 months , 
he woul d n ot 0~ entitled t o a refUnd of any of the money 
so paid eitn.~r t o t he s tP te , county, aity or town authori
ties as a ma~t~r of. r ight , f or. ~he reason t hRt, a s has 
heret ofore be~n poin t ed out , he me:r:-ely haa a privilege to 
oper a t e sa id tabl es bv vi~tue of the discre tion pl a ced in 
the county cour t to .gr ant S11c h liconse . 

There i s cont a i ned no ata cute in Sectlon 135 , Revised 
St a t utes o f ;11 ~sourl 19•S9 , whlch g ives t he coun ty court 
t he authori ty t o ~efund any moneys so paid to t ho licen see. 
Neither i s ther e cont ained a stat ut e which allows the count y 
court to i s sue su.ch l lcense b y express provision for a 
lease~ time than 12 months, and under author i t y of the Keane 
v. Strodtman case, sup~, t he Legi qlature has prescribed a 
certain way for the i ssuing of tile liceuse and through t he 
rule of sta t u tory conatruc t l on so s t Rted in t h i s case it 
necessarily f ollows t hHt avy other 111eth od is exol uried . How
ever, una e r Section 15399 , supra, tne county court would 
have a right tio l evy any amotmt of' tax , so long as it did 
not exceed t he sum o:r ~20 .00 for each billi a r d table and 
$10. 00 for ea ch other table described in Sect ion 15397 1 
supra, .for a 12 mon th period. 

CONOLUSION . 

It i s t he op inion of t h is depar t ment t ha t: 

(1) The granting of a l i cense t o operat e pool , billiard 
and other tai>les designated in Chapter 135 • Revised Statut es 
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of Missouri 1939, i s t he conferrin~ of a pr ivilege, and 
not t he grantin~ of a r i ght. 

(2 ) That the county court has t~d souna discretion 
to confer or wit hhold such p~ivilege . 

(3) T~at a license once granted is not t ransferable. 

(4:) .. '1{'t suc:1 licenso c .. ~.nnot be given for a shorter 
perioa of tirno in the f~1·st instance than 12 mont~.ls . 

(5) That , if f or any roason s uch per son is 9recluded 
from operating such t abl e5 d~ecribed in the liooaso for 
t ha full tur !Jl of 12 mont hs , he ~s not entitled to o. rebate 
for tunt portion of the ti.I:le whic.a ne d! u not oper$l.te s uch 
tables , o.s a matter of statutory right. 

AP RO'lED t 

vlitE G. •J!:tfu" to 
Acting Attorne.f heneral 

BRC sml 

l~hpeotfully ou0mitted, 

J"", . l~ i Ch.ARlJ~, CHEEG!t 
lHlsiste.nt J' ttorne,v GEmernl 


