POY ., BILLiARD AND OTHER TABLES: Construction of'éert in seetions
contained in Chapter 135, with
reference to issuing license.
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Pear Sir:

Ve have your opinlon request of recent date, which
request reads as follows:

"In regard to pool tcbles which coune
a8 [ understand under Chapter 135, H.S.
Mo, 1939, on pages 3900 & 3901,

"There has been a party here that.bought

a "pol Hall, run it a short time and sold
it, had no liceanse, anu he bought another
Pool Hall and has nobt peld any license,
and the matter was cslled to my atvention,
and he said that there had been llcense
bougiht by the former owner, or the Pool
Hall, and they had not explred, ani that
he thought thet he could run on them until
they were out,

"I told him that I thought the license was
not transfereble and that he should have
license 1lssued to him direct, and that he
could not operate on the license of the
former owner, Am I right or wrong? Let
me have your opinion on this question.

"He operated the first Pool Hall he bought
about 4 or 5 months till he sold 1t, and
the second one he is opsrating now he
bought in June or July, and has sold it%,
to dellver it to the purcheser on October
183’ 1944, :

"Sec. 15389, R.S. Mo. 1939, license to be
issued for twelve months., He wants to pay
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for just the time he operated the last
one, =Zach of them had unexpired license
issued %o former owmer, and the time of
the license had not explred. My version
of the law that tho license 1s not trans-
ferable, and must be lssued for twelve
months in the name of the owner and
operator end not just for the time thet
he may sbay in business, Am I right or
em I wrong? Let me have your opinion on
this point, also,"

Section 15597, Revised Statutes of Missouri 1939, reads
as follows:

“?he county court shall have power to
license tl.e keepers of billiard tables,
plgeonhole tebles, jenny lind tables,
end ¢)1 other tebles kept and used for
gaming, upon which balls and cues are
usec. At each term, the clerk of sald
court shall prepare and deliver to the
ecollector of their counties as many
blank licenses for the keepers of such
tebles, hereinbefore mentioned, as the
respective courts shall Girect, which
sha211 be signed by the clerk and attested
by the seal of the court,”

Ssction 153593, Pevised Statutes of Missouri 1939, pro-
vides as follows:

“The ecollesctor shall deliver to any

person who shall have been licensed,

a license %o keep any such cable

mentioned in the next preceding ssction

in their respectlve countles, for a

Germ of twelve wonths, upon the payment

by the applicant of the sum of twenty
dollars for each billiard table, and

ten dollars for each other table described
in said section, and the collector shall
countersign such license hefore delivering
the same ©to the eapplliecant: Provided, that
if the applicant he the keeper of more than
one of such tables, the number may be named
in one lieense, and in such case the clerk
shall not be entitled to more than one fee
as provided in section 15401,"



Honoreble J, P, Smith -5 October 10, 1944

Seection 15399, Revised Statutes of Mlssourl 1939, reads
as follows:

"No county court, city or town author-
ities shall levy = greater amount for
e license tax on any table mentioned
in section 163987, for county, clty or
tovm purposes, than is sllowed for
state purposes,”

In the case of State ex rel, Hawkins v, farris, 304 Mo,
309, 283 S.7. 807, l.c, 810, the court salds

" 4 % % % 1t 1s not necessary in this
case to underteke to define with precie -
sion the powers thus conferred upon
these classes of municlipalities, The
reference ls mede as to & metter lndle-
cative of the legislative policy of

the stete, In view of that, and of the
prior holdings of this court, the con=-
e¢lusion is reached that the granting of
such a license is the conferring of a
privilege, not the granting of a right;
that it is within the sound discretion
of the county court to confer or to
withhold the privilege, end that this
discretion cannot be revised or con=-
trolled by a court of superintending
control by writ of mandemus, and the
writ saoculd be denied herein.”

It will be noted from the reading of the above excerpt
and ruling of the court in ths Harris case, suprs, that the
granting of the lieense by the county court 1is the couferring
of a privilege, and not the granting of a right, and that such
county court has the sound discretion to confer such privilege
or to withhold such privilege as 1t mey see fit,

In the case of Regen ve. McCoy, 29 MHo., 356, l.c. 368, the
court, with reference to & license to run & ferry, said:

¥ % 3 4 % The right to keep & ferry is

a personal privilege sold to the person
obtaining the license, and is not trans-
ferable. # % % #"

The following will be noted from reading 37 Corpus Juris
245, Sec. 107:

"Unless a transfer 1= parmitted by the
license statute or ordinance, a llcense
is generally regarded as a speclal
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privilege of personal trust and
confldence which cammot be assigned

or transferred without the consent

of the licensing authorities, # ¥ # »,"

From the readlng of Chapter 135, Revised Statutes of
Missourl 1939, 1% will be noted that the Legisleture has
not made llcarnses 1ssued by the county court transfersable,
therefore the rule is controlling as lald down in the MeCoy
case, supra, and likewise in Corpus Juris, supra,

Turning to ycur queation of whether or not the license
may be lssued for a shorter period of time then 12 months,
it will be noted from the reading of Section 15397, supra,
that the county court shall deliver to the county collector
as meny blank llcenses for issuanes to keepers of such
tables heretofore mentloned ss the respective court shall
direct,

When the connty court mekes 1lte order of record that
a person shall be licensed as a keepsr of tables, es con=-
templated by Chapter 135, Nevised Statutes ol llssouri 1939,
then Sestion 153925, supra, provides that the collector shsll
deliver to the person whom the county court hes licensed
under the provlsions of Section 15597, suprs, such licenses
upon the payment Ly such person of the sum of {20,000 for
each billia 4 Leble and (10,00 for eech other teble deseribed
In Seetlion 15397, aupra, end thet such license shall be for
a term of 12 nonths,

Upon the weacding of Section 18599, supra, it will be
noted that thls section Interprets Section 165398, supra, and
provides that the zmounts set out 1ln feetlon 15358, supra,
are the sums of money that go Lo the “tate as a state tax,
Sectlon 15599, =supra, further provides that the county, city
or town authorities shzll not have authority to levy a
greater amount for & license tex,

It 1s our view that under the rule of statutory con=
struction laid down in the case of Keene v, Strodtmen, 323
Mo. 161, 18 8.V, (2d4) 896, l.c. 598, the county court would
not have the right to license for g lesser term than the
12 month period prescribed in Sectlion 15398, supra., In
the above case the court sald:

“"Certainly where, as at bar, the
statute (section 8702) limits the
doing of 2 perticular thing to a
prescribed manner, it necessarily



Honorsble J., P. Smith 5= October 10, 1944

ineludes 1n the power granted the
negative that 1t cannot Ve otherwise
done, This 1s the general rule as %o

the application oi the maxim. IZven

more relevant under the ifacts in this
case 1s the interpretation gliven to

it by the Kansas City Court of Appeals in
Dougherty v, Exeelsior Springs, 110 No,
App. 623, 626, 756 S.V. 112, 115, to thils
affect: 'That when spsciai powers are
conferred, or where & speclal metnod is
preseribed for the exercise and execution
of a power,'! that exercise is 'withlin the
provision of the mexim # % % and # % ¥
forbids and renders nugatory the doing of
the thing specified execept in the particu-
lar wav pointed out,'"

it 1s further our view that should the holder of a
licenae be prealuded for any reason from operatcing his
table or tables for a shorter period of time Than 12 months,
he would not b9 entliled to a refund o any of the money
so paid either to the stote, county, c¢ity or town authori-
ties as a maliter of right, for the reason that, as haes
heretofore been pointed ount, he merely has =2 privilege to
operate seid tabhles by virtus of the discretion placed in
the county conrt to.grant soch license.

There 18 conteined no stagute in Section 155, Revised
Statutes of fissourl 19392, which givea the county court
the authority to refund any moneys so paid %o the licensee,
Neither is there contained a statute which allows the county
court to issue such license by express provision for a
lesser time than 12 months, and under authority of the Keane
ve 3trodétmsn case, supra, the Legislabture has prescribed a
certain way for the issuing of the license and through the
rule of statutory construetion so stated in this case 1t
necessarily follows that eny other method is exgluded., How=
ever, under Secltion 1539YY, supre, the county court would
have a right to levy any amount of tax, so long as 1t did
not exceed the sum of $20,00 for each billiard table and
$10.,00 for each other table described in Bection 15397,
supra, for a 12 month period,

CONCLUSION,
It is the opinlon of this department thats

(L) The granting of a license %o operate pool, billiard
and other tavles designated in Chapter 135, Revised Statutes
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of Missourl 1939, 1s the conferring of a privilege, and
not the granting of a right,

(2) That the county court has the sound discretion
to confer or withhold such privilege.

(3) That a license once granted is not transferable.

(4) Ihet such license cennos be given for a shorter
period of time in the first instance than 12 months,

(6) That, if for any reason such person 1is precluded
from operating such tables described in the liocense for
the full term of 12 months, he is not entitled to a rebate
for that portion of the time which he dld not operate such
tebles, as a matter ol statutory rignt.

Respeotiully submitted,

be BICHARLS CREECH
Asgistant Attorney Ceneral

AP 'ROVED$

VANE C, THUILO
Acting Attorney General
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