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FI LED 

Honorable Forrest Lmith 
Stat e Auditor 
Jc.fforso!l City, r:i ooour i. 

Dear Sir: 

f cl 

.:e havo jour l e tters of Febru.c.ry 23 and ~5 , l n43 , pro
sc:lt ing t ho followin0 for our opi.1ion : 

.J 

(1) I s an act of t l e General Assemb l y nocosso.ry in order 
f' or t he Liout enant - vovcr nor t o be ) llid cor.pon oa tion for j:) re
s i u ing over t he ~enate ? 

( ~) •· h at compensation is :i.'lo to c paid fo r t>rc ~lidi:l ~ O\. 0 r 
tho ,,ent. to t 

( 3) On what fund is ho to be p aid for prcs1d i nc over tho 
f c.:1nto't 

( 4) How are the .Pre s i dent and fre sidont • ro tom.ooro of 
t ho [ ena te to be pai d for p r e s iding over the Senate? 

( 5 ) Are t he President and .rcn.:.do;1t Jro te.:a.-?ol·c of t .o 
enato included in tho Oon~titutlono.l limit of scvontJ- f.:ve om

~loyees of tho ~cnato? 

~. e ohal l take up t he quest ' one in t he above order . 

In t a tu e.x rsl . Brae sl:aw v . .....o.c lcuann 276 1~0 . oOO , t l"l(; ~ t t te 
· o.r c.."lousc Commiss ion e r had incurred tro.vellnt expense.., in .aa. .... lnB 
trl9S OUtslu.e t ho vt etc of 1 icsouri , l'he auo.ltor rcfure<l tu is
SUO a ''· rrant in ;.Jay. <.nt of sue .• expo!1S£i . .Jrr..-.1~haw suod t o co.npol 
.L.sf>l.All!lce of Laid t.arra':lt . 'l'l:.e c:pL'Op:L'lation a c t E.uo.inst t •• l ch 
Bl·c.ust..Avt conte.:1aco. t ho ex.~.)enoe; ,,s.s chore,cablc c.p)ro_9ri tea a sun 
of :.:o ... 1oy for "tr·av6 l inb ex~ n£>t.> S11 cs , (; 11 &.s ot . .~.cr c 1u. orcted ur
_;oscs . In aecidint.;, t he o..u(,o t lon , the court said , 1 . c . 6J7 : 

tt· e o.p t)roach exa"11i..natlon of t he. quest i on 
·_t;t er t l ... o ... tate i: l :abl c to _)aJ tl-...c re 

l~tor ' s acc ount ror t~&vcl1~ ~xpcnGeo in
curr e d bJ h l m ln oi1z to and rE. t urninr; f1•om 

• 
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• 
c~h.i:1 ton , .~..~ • .... . , .. 11 t :. the ax1on1 , sov -

crt:.l <vL.os r·uled uJ "'.:: to ';..e f u lV.EL.Gntal , 
•t: t no ~fflccr ln t ls t_tc cu~ puJ out 
t .1c ..• oney O J.' t r..o :.. t ~tte , oxcopt ~ursuant to 
stututor~· tuthor' t .. c.-...~thor1z1n nnd \YO.r 
re"1 t in~ ~1.tc :~a;;-•. L1t.' ( t te ex rel . 
·ybco v . ac~-auen..'1 , 276 . o . 110; Lc:.. .cr l\"•' • 
v . J.~~ .. ar , ~ 61 1.0 . 1'71 . ) 'l'ho onl y excc 'Jtion 
to t .,;. e rul t ( O..Yld 1 t 1 o 10t in .f.' act on cx
coptivn) is ' t hat W:en&vtr ~ ~uty or~o\-Cr 
is conf'c_·reu by s tt tute u. )On a Jt.blic of 
f i cer., all nec es!.ury e t h.; lty to make such 
)OW£ r o fu.llJ <.fficacioun , or to render U ... e 
purfon~anco of sue_ d~tiv' c_fcctuul , is 
:!Onf c rrcC. b.,' i:.!pl i rtlon.' ( t rtc ox rcl • 
.J;;. bee v . acl J •• ax: , nt...;, ro. . ) vni.!er t · o rule 
we .;orforce l'lus t look to t he s ,,. tute ~ \'1 d ch 
crco.t Gd the off leo of F.ro: ousc Cor~ 1ss1 oncr 
nn1..1 , ic: ,>r escribe .is u. ... tlcs for aut hority 
to 1.1nke our ~.ri t Jere .... ptory . It we find no 
such authorit:,~ , eit!1cr oxprcss ,-or w 1ch 
ar: ses fro1.i. sue '1C Ct. sal'Y i t.pl~ce.tion .. s 
is c.oovt uer·:acd , .:.t .Lt. la ;"l lfcot t ... l....t .1c arc 
\1 thout Jowcr to co.J.:>o l l'Cs)onc...ont to uucdt 
ro l e.t or ' s ex)onsu acco'"lt , for e.>..::)enso!, incur
red by nlru ln ~oin to a.nu. .c "' t ... 1 .. in ~·l,OC: c .... Ll-

ln t on . . .:- -. ·" .. " 

.::'t€Jr .a.:.ri n t1.o.C so obst rV '"' t ~ons , t :te co .. I·t _Jr occt:.dcd to <...c .on-
t ... · ... tt. O\. t~1.c o.re ... o .... rc vvl.l .i.ssl. ... 0.1" s act d::.d '10t aut . vrize '\:.:1e 

coJn.. .• ls ~1 oner to travo l \,1 thou t 'tne st ... "CG n l.U. .1ola. t_ .... t ~uch CA

)~nsc CvUl v. ~ot '-.~(; JO.id bO C [lU~O t·!Cl'u \ O S .10 fUtJ.Ol'ltJ to li.1CUr 
cue:. c:::pe.1~o . 

J:n t to ox .. ·E.l . .fbC0 v . nack o.nn , ! 76 o . 110 , :t ··cs 
co.1t o,1dod th ... t t __ (.) c..uui tor · .. az un~.;cn• .10 c... .... ty to n y Q'l • c .:o ... · 1t 
.:.·or ~tc, 10 :•a · lc s ervices r·o . .lcrcC. tLe t~ tc ,o n ... ·a of , ql-:al:~at:on , 
beca ... sl lv o.ut ' vrlt.., cx:steu _o::· hl ri:..'l ::., ouc'1 ~tc.lo:rapi.:LL' • I n 
l't..ling t he Jo1.nt 'the court sotd , 1 . c . llG: 

".L'r.-. t quo._ t.Lon i~~oly ~·t· to<i i.. t: . .is: a.s 
the t~ tc oa:o<... of • q .... nll. .. ut:on .""..Lt: .. ur ::. t:r 
un~..o.cr t_1G l a .. to c > lo.;~ o. ~ t v.W r" ,..:.cr t 
tne ex>ens0 oft,.,, .. tate/ If such oftrd of 
· qunlization ( ' (.;relnaftE-r 1. o1• brevity , co.llod 
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si.a9ly t'!£J bo~ru.) 'lC a1. nc: r.'t·ority ; 
t is at.ti~vl-·1 ty 1au .. t be oottOulcd on ""'o ..... e 
st1 tl.At<:.. rcr it 1.. fu.."lu.a .• cntrtl t:h!i t no 
o.~.f'icer in this ; tate can .~ a j out the •11o .Ol 
of t he ~ tate exce t ursuant to st~tutory 
autho:&.•itJ n...thor1 .... L1._ S..'1l.. lJ.trrantintJ such 

t . " )B.Ylt•cn • ··• .. .. . .. ·.. · .. · 

l'hon tho court exWilincd t he att..tutes nna. a.etcrru.lnecl th t t he 
boura h&c.. nut: .. ori ty to oruplOJ t.. stcnv~raphE.r ana nola the.. ac
count proper •. 

As we U.."lderstal~ t r.1.e se lJ.oluln"-'s , they rul e t he t tL fore an 
n ->?ropria t.L.on of filnds fer a )articulc.r _.;ur.:.>Ose "'a~ bt; cx?cnded 
there .~u~ t E.lso bE. a~thori tJ ...,r lL'ltc.d to tho •Crsons or bod:t drm -
inc on t .... c. ... 1).>ropriat ion to incur the obl10~ t.ion t hL.t ls so<.. ht 
to be ,?ll. id. 

rtA)lJ inJ t .. 1 s l't. l e , it a ..;> pears t:-u?t oct .ion 18 1 rticlc V 
o the 0onat.:.tutLm p1·ovic:A.Gs: 

"'J.'ho Lieutonnnt - Governor or t ho rt .. sidont 
lro tc .. l,?Ore of the fen< to , r ... 111e >resid

( in the ~ ent.t6 , ~:.~11 r<>ce.i.ve t:.lo s a .. e 
compensation as s, all be allO\.eci to the 
~poaker of t Le ouse of .u.opro eent ntivcs . " 

TL..erE.fore , 't.C ~1ut t look to tho ->rovis lens concer'nin.:: t ... o .. ay 
allo\".ed the [ . ...e akor of t r .. e ousu to dotorr.dne whet::.1cr tho _c l s 
auth..;rity to incur t'..is ob1i ;::ation . e fino. t he :r·e is in fo ction 
12c...91 .. . ~ . '~o . 1939 : ... ich orovldea. 

"rhc .3.f>€. aker of t no neusE- of .. ·epr-.. ~en ..,a
tivos .... s such , sl.~.£11 , ln a....ultion to • .is 
)( eden ao 6. ln€ lber, receive ac 1 s "CO..n
)Onsation:for ev rJ dn~ o oh~11 actual1~ 
t)roside, t~1e s-...u of two do l lars , to be 
audited anu ;a id as other ex~ona&s of tho 

c.nora1 o.s s e ... lb1.>' . " (t.no.e.rsc~rinw ours) · 

.Juo to 1-...".l.C enact • .:1e:nt of w! ... t. t .dJ nov; .... &ct ion 16 ~ r t iclc IV of t :1e 
·.:;o~1stl tution ( La•;Js 194.1 ..J . '7L3) fill. !1 ... tLc compensat lvn of x •• cmbers 
of t ~10 L.cnornl Ass(;rJb1y ati .1Lb . OO !)Cr n.o:J.t!. , t hr.t 11· t of t he 
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sts. t ut c above w .d or lined is ao,, :tncor·r cct ln spoo.kinL of "p6r 
~..<iem" , nd 1 s ropcaleu by .1 tp l lca. tion . owovcr , tnt. t u.oe ... no~ 
nffc..ct t .. !.C bala .. .Lco of the s t ... t '\..t e and : tis still o ... ocrr.tlve:. to 
fix t c co .... pensetlon of t he .... ?eaAo r ut twv aol lt..rs ( ~ . uJ, ,Jei' 
a.ay ~or .,o in0 ... poa.~er oi t l1e .101..tse . 

It tner(,for o a )_;ears t~ a t . e ction 18 , Articl e V ol t he von
stltut .. on , aided bs ! oct i on 12881 n . ~ . LtOo 1939, constit u t e s 
a.ut:.ori ty- to incur t:..o obli0 £.t ion for tn.e C0111pensation of t Lo ~ res 
i <le.lt o.nd .rcsiaent _')ro to_ oro o~ t he c,e"l.e tc \" . .: l c rosld l.n~ over 
tl:..c onnte C.rli.o. t hci·tfore o.n l'.J, ro pri a t'on for t :.& t !)Ur vee may 
be urn;n t..pon t o Jay sGid obl.!.gc. tion \'. i tl.~.out any a ... LJ. tlo1c.l lo&
i s l ntion . 

'.l.'hc fore ""'o L1g resume a l so ZU)Jl ics t he a "lswr-.r to your s e cond 
question . l'h e cor.1pons ation of t~_e residen t or re~ldent ) ro 
te .. pore of t he enate for ;>re aialnz; ove1~ t he -.enatc l a t wo uoll urs 
( ,.2 . 00) for eacn d ay either s" .. al l }>ro cide . ect.:on 1:~856 .. . . .. o . 
1939 .Jrovi<ies i1 pt.rt t h[ t 11 1'hc membe r ... o f t he ueneral t..SSOu1blJ 
ana t J..o ;>re sia.ent of t he SE.J.late of t r. s st&tt: sl.a].l receive , £ ~ 
compensation for t heir service s , t he s 'All of five dolla.rs p(,r cw.y 
f or each and e ve r J da,y t~ey .nay ~Lrvc a a cuch , '. ;~ ~. .- , " but sin co 
said .Jrovision , i ll so ft:;_r t s 1 t relates to ) B.:, of mc •. 1b(,rs :_ns been 
r epealed by thL ne <, c oct~ on 1 6 , /\rt1cle 1 V of t il.(; von a ti tut i on , a.l'ld 
in so far o.s it relate~ to iJO.'J of t h e .l'ecldent of t .1o .... etlf to , is 
in conflict wi t h oct ion l u , Article V of trJ.C vonstl t uti on, \Je 
8 .. 'lnl l u.is r c._,ard it , lea vine, u Ul' conclusion t.r. to the cmllpensa tion 
of t lle rc:sident and . reside 'l t e ro te..'•.t>Ore res ting on ~-e ct Lon 18 
of J,rticlo V of t he l.ons t i t u t ion , as uldca by t.ection 12891, supra • 

... ie lative to JOUr t : .. ird question, it O.~:Jears th... t ... action 
12S01, SU:Jra , w~ ich u.ue t o .. c ctlon 1 3 , ~ rticle V 01 t 10 Gonat1-
t u tlon , o.,)_llcs to li 1e r csiue1t ..... c.. rt.~iac..nt ) l'O te .;>ore of 
the t.nntc , provlu.c~ t}-1.Jit t .L o con1pensation of st..c:"l uf!'lc eJ s la 
"tv oo ll..<uitea a u aiu a~ c t .er eJ,.)onao s of t ho Jone ral at>ce•lOl J . 11 

Coction 12870 ~L • '-' • • o . 1G30 , t J.10n {>roviaes: 

"'.hen any ··• officer -:. -!;· ~: of olther :1otlso 
shall )l'esent _ ~s ccuL.nt fo r .ls co:-..l:>Cn~ttivn , 
a.'1.u t .!.O uu11c sl 11 : ... a.vc. bc o .. 1 nllo~ <-d , a ccord
in: to . t he rul e s of t he h ouse to ~. ·ich 1e be 
long s , a ce:L'tiflca.tu t i•ereof sl oll be gr a,•.ted , 
o-:>Gcif .fine.: t .1e ru.~ount r:.na. on \,he t account, 
0..'1<1 c.:.lroct i (; t i t-t t t- aar.e O(; ) O.id out of a.p-
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propriatl ons mo.do for tho ;> ay of the ;;en
e. ral as sembl y ; \' h ic:1 c c·rtlflcate , in the 
caco of n ·: -..: ~. officer of t he s ens te , 
shr ll be s i ::;ned b'~ t r c re~ident and at-
to s tod by tho socreto.r j ; . -;r ~<- ;, · .. r nd 
uoon )reson t a t l on vf s~ch certificate to 
t~c stoto uuditor , he s_oll draw is warran t 
on t ho t ::.."easur or for t :b..e c .. "llount . " 

~his s tatute directs tr~t t ho ! res:dent and reside~t pro 
teL pore of t ho f,ent. te be .JO.id out of "a._)propria tlons maa.o for 
t he !Jay of the general assembl y " and thu~ fixes t1.e fund out 
of ,,hich t hey are to oe pa id . 

The foroLoin~ statut~ a lso supplies the answer to the 
f our t h question, in that , said office~ , i n orde~ to oe :aid , 
must ;>resent h is account , have l t allowed a.ccorulnu to the rules 
of t h e ::. enate , obtain a cert ificate , oignod b] the ~.)re~ ·~dcnt and 
attc stod by the se crotary specifyin3 t he tll110unt ana on ,,.na t ac 
count ana airectinc; t_~s t t '1e a ccount be ..,>aid. out of a.ppropriotic.ns 
made for t l.e· .JilY o f the gu~1cral a ~ sembly. l.Jpon ._)res on t :.. t ion of 
saiu certificate , the a udl t or ~•a:t t hen draw ... is arrant in ;>aj
~llent of the account . 

YoW' fifth -:.uestion involves Scct ivn 16a , /~rtlcle IV of the 
~onstitutlon u ic~ ; rovlde s: 

"Heither house of the Goneral ! ssembl y shall 
alploy t o exceed in all 75 empl oyee s , elec
tive , a);ointive , or on~ ot:~r , a t £ny time 
during any oossion . " 

e nrc of the opinion that t he 2r c sidont and : residen t pro tom
pore of t he Senate arc not to be included ln computint; the "umber 
of e~oloyeos allowed the Sonato . Our r ason for t his is ve ry 
simple. 'l'h.ey are no t e11.ployoes of the Senate - tbe~~ are officers 
and. t l-.e a bove .Jrovision only a _:)plies to eL;>loyecs . That tha t i s 
truo ls to be seen by the fact that t he Constitution s tato s , 11 J.~cl the r 
houco .. -:. ·: slu.ll" c.o v:he t '! , a..'1d t ho "whc. t" l s "e-l?loy!' I•'·.cn v;hon 
the number is fixea at seventy - five , t hey are dcacrib ed o.s "e"•I
p l<..yoe s. 11 l'h c l'ur t •· or a.e scri_:> tion of' 11eloctl ve, a~;>vintl ve , or 
e.:r1y ot her , 11 opera tes only to prevent ovae ion of trJS ban by c twn:_.e 
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in the .etl od of selection . I t a.oes __ ot broaden the ..,erm 11
e1 .• -

plojee s . " .c. __ t..d vcce.sion to e:Jr.. tcns.i vel., consider t ho di sti "lotion 
:..>otw~ o...-r1 11 0.1. fleer" '"n1.1 an "c. --t>lvjc.e" in o.n opinion to tl ... e .. on
orable Lbyd C. ~to.rk , uruor ~..o.ato of t~ovember 8 , 1937 , as follows 
( we cop" wit'J.out t:w us:e of tddi tiona.l ... uotation .narks): 

A's c: ... iof Justice 1 ars!!o.ll in Lni ted Ltcto s v . I aurico , 
2 'Srock 103 , points vut 11al t hough an office is o.n el,lplo.,M.ent , 
not every e.m_?loymont is an office . " 'rl'u~ question vs to the distinc
tion :)Ct\'le Ln a .~ubllc officer ana. a vu.blic e~ .• p loJee .._o.s been a 
.. u.ttor of much lit .:...~ation in t he tate of , .. issouri . Jud~e Leedy 
said ln St ate ox rol . lckott v . l'rUL"lan , 64 s . ~~ . (2d) 1J5 : 

".I t ls ~?erfo ctlJ ll) ;>arcnt t hat ' e . ..!ploynent ' 
and ' a. ency ' are G.istln -uishablo frm:1 pub
l ic office; but the line of deucrcation oe 
Lwecn t hem ls sometL:os difficult of ;>or
caption . 11 

'l'he f.u )r ume Court of t._entucky in rJexinc;ton v . Tho:lpson , 250 f.y . 96 , 
stated: 

" It is difficult to fre1ac a..'1 a ns\V$r to the 
question ' what i~ the _diffe rence ' • o as 
cle~rly tv i~di cate the lime separating 
the two . " 

l'hE> refo r e , a e eneral rule to take care of ev(;.ry s j, t uo.t ion cannot 
oo laid dO\·m , bcco.uac. as Judce Lar.un said in Graco·y v . St . Louis , 
213 i .. o . 384 , "da..Yluer lurks in tuore _eneralizations , one sons!.bl e 
me t "' Od of deter;.nininb what .is an OJ.fico is to tJO to tr.e wr.!. ttcn 
l a.\7 crua tine t he po->1 ti on ana. dotori'Uini !lg it s duties ··· -h· .;: • • " 

..... owcvor , the courts of ... iss uuri hav e in tr...e nu:.E.z·ous cases 
~cfinod ~hct constitutes u ~ublic office . The aefinition is as 
lol lows: 

"A .)Ublic office ls t ~-e ri..)lt , o.uthori ty 
and duty, created ana conferred by law , 
by vr i ch ror a c ivcn ,Jeriod , citbs r fixed 
b.y law or cndurin . a t t be pl easur e of t h e 
crc.ttinv )ov·er , an i .u.ivluual is. l!lvtsted 
v•i th SO!lle JOr tion vf t:.c SOVCrC1[7l func 
t.:.ons of tr.e g ovcrn...1ent , to b c excrc.:s ed by 
h im for t he bcnof 1 t of t rc :mbl l c . 'l 1ho in
.1iviaual SO inVC!:tCd is f' ?Ubllc of~:.cer . 11 
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r 1-'-s aofini tion wt t a.) roved ln ~ t r to ox r ol . lcko t"G v . l'ruman 
6~ • (2d) 1 05 ; ~ t ·to ex rc.l . aLror v • .>us , 1:!":> • o . 325 , 031, 
3..,2 ; r tOvC t3X rcl . V • . ac:_.f.."ln , ..:00, o . 59; and }' fl~ti:l ~ v . 
Jas.Jor Cou.."lty , 3 1 4 _ o . 144 . l ' ..... t 10 Slil .. o e:fcct lo t he torso 
stPte .• ent :n ~to.te exrol . a.l!{Ol' v . "~;.O , 135 .~ o . =:,25 - "nn 
officer roce l ves is at. t bority from the law a.:1d uisc nr _oo Dv1 •• e 
of t· e f~J~ctlons .Jf the ::;overn .. c:'lt . " 

Tho general d istielct .i.o:l a.J.d .. ost i::._:>orto. t ind i cation 
is w:1et.~er "t•.e lndl vidual i c invo r, ted w.!. t _ some ;ortion uf t ho 
uovereign fu1ct ions of covcrn"'lont . " Iechora on 'ublic Office r s , 
Jare. . 4 , states: 

"'l'he mot t L:tportan t characte ristic \,hi ch 
o.istin...,uis:.es an office from an e:.tploy
mont or contr~ct is t ilu t the .creutlon 
a"ld co~ferrin~ of a~ office iavolve a 
uelo 0 ation to t ho individual of ~ooc of 
the SOV~ roiGQ f unctions of wOVernmont , 
to b c ex(.rc.:.sed by .:11m for t he bone fit 
of t 110 ;ublic; th~t co_,le _)ort ion of t he 
soveLei~nty of t~£ country , either loLis
l atlve , executive or juaiclal , attac os 
for t ~10 tino ..;e ing , t~... b.., cxerc 1 ood for 
t ~1e Jublic ';)cne fi t . " 

I'ho term "o Jverel[,!lty of t ile state" is dofined ln ... t a te ex 
rel . ic!{ott v . '.r r tu-::nn , suprn , as follo\':s: 

"If S9ocific statutor$ and independe nt 
duties are L.posed u on an t.. ..1 oi!"lte< in 
relation to t he ext rciL( of t "le [Jolice 
_:>ov.ers vf t he str te , · f t :_c n >?of.,.,too ls ln
vc t.ted nit :1 indo;>ende 1.t .>ow~r in the dis
ciO Si tio 1 of )Ublic roperty or ,,. l t :: JOWC;r to 
i n cur ~ · 1.anc~a.l ..>bl!. etl <..ns u 0.'1. t h..e art of 
the county or state . -f he is e •• 1powored to 
act in t no s rr_ul titudinous co.~es l nvol vint; 
busineso or political dealin0 s ~etweon indi
viduals and t he .Jublic 1 wh€ ro1n t he latter 
must necessaril y a ct t h rough an official 
D.Goncy 1 then such !'unctions aro a _Jart of t he 
sovorei _nty of the state . 11 



I on . r orrest U.i th 8 . 1 · r eb 4 , 1043 

fhc ~ uprt;ruo Cour·t of , .::.. snouri 1~ t;,_le .4rlL 1m1 ~€ , eu ra , 
laid dO\·m ~,;<.rtal'l c r1tc;rla th~ t oulCL inulcutc a pc..rson i s a 
,Jubl ic offico1., '~.uen 

(1) "t.ao 
0

1v.:. 4L of a bon.d. for i'alt hful 
perfortnanco of t he acr·v1ce rcqt ir•ed , 

( ;.: } uof'l1. .... te a.utic o in1p oa0ci by la.w lnvol v 
ln,.:, the excl'cise uf [lome ort lon of the 
fOvcrel~11 ,o\-:er, 

( 3 ) conti1uiar; t:..nd _;crmfn1Emt natt...rc of the 
u~tl€s enjoinea , and 

( 4) rlcht of ;:;ucc<. ~::-or to t .c p or:<. rs , 
a~tie s, c~a e. ol~.e ts , ~ave bee~ rLsorted 
to in u~ttsl-n ... nin \'.het:'le.r a pr,roon i s 
Wl of.~.lcer , alt ,ou;;l ... 1.0 sl'~'l t;lc one is 1n 
every ca::e. concl.1sivc . " 

Oth~r uenot t ons ar s ivon in Grocoy v . ~ t . ~o~1n , 213 
. o . JDl.l: , as f ol lows: 

" 1s oath , !-..is bone. , his l.~.a!Jilit., to be 
called to account aE a 1ublic offender for 
r.lisfeasa.1CP or .,_n- feascncc , t ..... c tenure 
o-· 1::: )Of:i tion , e tc . , .laV& be<vt sn~d to 
bo indic i a of a ~ublic ufflcor . ~tate ox 
... :e l v . laJ , s .... Jr G.; 1 roup " • La.'l_a.o1. , 40 
. lc~ ... . 582 . And t.m .. bnero.l aoctrL1o i s 
t.:l.;. t t!.e .i.dca of office clearl y e bJ:•ace t. the 
ic.teac o.~.· t e.'lurc , ~.o.t..rat:on , fc..es or OJ •• olu
H<...1ts , ri,...~.ts lL1.U _.H.I\,e.r ~ .s we;ll as th!..t. 
of .... uty . 6 .oru.a &.r.'lu .Pl!l'a rcco , ) . 49~3 . " 

It will be 'lutoO. t. at t .. 1e co ... x ts l'"- COL).llzc t heir .i..nablli ty 
to laJ do\ ."l t:i1.C ;rociee dlstinctio1 bet\,eC!l L•0llc v ... l icel'S and 
.><.. >l ~c e .)lO.fCOs ,_"lQ ave r0sted t ... cir uccisions t: on t:1c s-v te 
nt."'lt of f"t:..cts .l'csc.. t<-C1 L .c rcin . .Lt .1aJ ·o€. uell to .r..:>tt L "1 S"Chr ... ces 
ln . 1 · -.v \.i r·l in w'tl c· t'-.~.o c c.n.:.rtr. ave cla. slficd ct:r•tc.11 Lr~o.ns ns 
• t:: . .':)l:.'..c ui'fico ... •s a.1.u t.. o \; .._, .i..c 1 t. c. c ve .. eld r:.cl'(:; c )lOjE.( ~ . 
1 vee ·:l. o • avo lH .. on ucld i..ii'ficers al'< : ~ .a.t:l :t1Jcr o1 'Lito onru vf 

o.t ... .t.• Cozn.dszion rs fort. v vJt., of • t . Lo.:l,.. , t!... t C ex l'< 1 i11 nte 
v . "oallo , 11 • o • .:.0 ; t !e s .... E:.rintc .ae:1t of street::: of 1. a·1sa~ 
, ity , !..> vn.tc ex ..... 1 . ;t.1.'lu'1 v • . f :1, 1J5 . o . 4fV1 , 17 ~ • . • 6GO; a. 
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de)uty si:criff , c-t..,.tc ex re. l '" ol\:cr v . !Jus , 133 o . 325 ; 36 . • 
636 ; the ::JtL ~erintendellt of t.ator works of .ll..ansao Cl ty, tete ex 
:-el va..'lCron v • . hannon , 1. .... 3. o . 139; t:le c icf r rd'l ins;ector 
&J.JOL1ted by th(., ..... oaru of · arc.o .... so Lo:nlJ .. ias t onc.n·s , too ex J.·el 
·rea.ford v . K'lmt , 105 ~ . \1 . 1::>40; a do •t.. ty clovotor ins ::>octor of 
t.:~ Cit:y u !:.t . Lo4.lir , Gracie::. v . 't . Loo.~i.s , 213. o . 384 , 111 
1159; the treasurer of a sc'lool aistr i ct , ~~tate ox re_ ~c:.vol 
distric t v . l"trt c r , 118 1.0 . 516 ; and "lOtar ies _t>uOlic , ilson v . 
l{.i.mr.le l , 109 lo . 260 , 19 s . . 24 . 'l'ho~e he l d to be employcen a.l'e: 
the c:.ief on0 .Lneer of t he c ity 'Jc.ll , tf1tc. 02'. rcL all v . ~rt,; , 
£. 1 ... o . '\;)p . 438 and. t.. a.eli"l-!Uont tax attor ney , t !' tc e::: r0 l. 
.: ickett v . Tr urnlln , 64 r . ' . (2a.) l05 . ir ·:· ··· ·:!· i: 'l'he diotL1c -
tion betv.een a )Uolic officer and ;>uolic empl oyee co. ... 1 ... ot abso
lutely be defiro d . J.'hc .. nost iml-'ortnnt ci.1u.ractoristic ~. Lich a.is
tintuis cs an office fro:m an e ... .,.. loYlucnt is t he de l e ;_,o.tion ·.nd 
poe so as ion of sove1·olt;,.ll _.)Ower· . vtl.:.er irla.icia ar0: ( 1 ) tenur·e 
ru1a. perma'le~c~ of a~tles ; ( 2) a.efin.~c duties L.posou b~ la\ ; 
( 3) ta .. d1. ofooth anu t., ivinu of boncA.; ( -: }_compensation; ( J} lia
bility for mi cfea.sance or 'lon- f(,t sa"lce ; al tlLou~: ... no onE.o of t!1e 
above :::; conclu5lve in eve r y c .::. ... El . 

e th nk tlle fore going , e.s t aken f rom our .Jr eviuus opinion , 
furr! ~ s>es at..thori t., for o~.Lr statt.l .. cnt t ... t. t we u.o 1ot t Link the 
i>r£ sla.c.. .. 1t ..:no. rc.,a.:uoct >ro telu. Jore of th6 ~<matc.. L.l". to O(; in
c l uucd in com .. )ut ing tr.o aevc.nt;- fi ve o.n)l OJe l a a llowed. to the 

' < o.u te . 'l'he rc..s ldcnt a 10. rc, ~ ident _.;ro tc. • >ore Qf ti.& en~ t(.. 
av~::; all thE; functions , .JO\ ~rs <"'fl<.i u.utios , oxce...Jt t..~c., ovna. , t .... n.t 

... r<:; usu( lly usc., a. L"l jud...,ln~ \'lLct .. lCl' a art .... culc r lOsi tlon 1::: an 
0 1 fl ee or e1apl oymont . 

P.t' .... OVI.D : 

.iO l I c.r\.1. t t r ick 
~ttor~ey Uc.,nc.,ral 

LL3 : f 

• espoctfully subr.l ttea 

LA'. l'- ·c L . ""~ R or.:. Y 
Assist nt 1ttor1oy General 


