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PHO~.c.CU'.rl~G A 'l"l'OhNE.Y 

Prosecuting Attorney not 
allowed fee where punishment 
was n ot assessed in the peni
tentiary , county j ai l or by fine . 

beptember 23 , 1942 

-. 

Fl LED 
Ilon • l··orre 8 t omi th 
St a te Auditor fj 
Jefferson vity, ;.lissour1 

Dear Sir : 

~e are ir receipt of y0ur r~q~est for an opinion , 
under date of .... eptember 18 , 1942, which reads as follows: 

"l:e hand you herewith cost bill t~209l, 
J regon County in the case of ~taLe vs . 
Charl ey l..ll.ir d Turner et al , ,.tJ.t.rcin tho 
cost bill shows thc..t one defen ant on a 
plea of &ruilty to t~b crime of burglary 
was sentenced to two years i n t ve Indus
trial bch~ol for Loye ( ~i ssouri ~raining 
~chool) at c,oonvi l le , J•lo . The two other 
defendants on ~leas of guilty were sen
tenced to t wo years each in the Industrial 
School for Girls at Chi llicothe , ~o . 

11\.e call your attention to the Prosecuting 
Attorney fee of ~37 . 50 charged at i tem 102 
on this cost bill. Thi s amount represents 
a charge of ~ 12 . 50 for convict ing each of 
these defendants of the crime of bur gl ary. 
v,e request your official opi n i on as to 
whe t her or no t t h is is a proper cr~rge 
a gainst the vtate . ~n other words , i s 
the State liable for a ~. 1 2 . 50 fee f or con
viction of burglary where a deferldant is 
sentenced to either of the above menti oned 
instituti n s . lf not , what is the proper 
amount chargeabl e . " 
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Section 9676 R. s . ~ issouri , 1939 , parti ally reads 
a s follows: 

11 ~. vn the rc::; turn of the Sw:mlOnS 
or other process, or as soon t hereafter 
as may be , the cour t shall proceed t o 
hear the case in ~ summary manner , and 
1f it shall detcri:d.1~e tl.Ltlt th£. child is 
a ' neglected c.~. .. ild ' within the dcfini tion 
therool contaiLed herein , shell enter its 
order or j udgrn5rt nccordir ~ly undor tno 
provisions of this article; and the cost 
of t he pr oceedings may, i n the diacrotion 
of the court , be adjudged a g&ir s t thb pe
titioner , or any person or persona sum
moned , or &ppearinv as t h e case may oo , 
and colle cted as provided by t he law in 
civil cases . All coats not so colle c ted 
shall b e pai C.. by tne county , " 

The above par tia l section is contair.ed i n Article 9 , of 
Chapter 56 , of the Revised ..:~tatutes of Missouri , 1939 , 
w~i ch applies to procedure of j uvenile courts i n counties 
of fifty t uousand inhabi t anta anL o" cr . .It is also pro
vided in t h is partial section that where a petiti on is 
filed a gainst t he child as a delinqu en t , and t he child 
is declared a delinquent by the court , t he costs , not 
collected as provided b y law 1n civil cases, or assessed 
against the petit1oner , mus t be paid by the vounty . 

~ection ~703 R. s . tissouri , 1939, provides a 
similar proced~re for t he collect i on of costs . uection 
9703 , supra , applies t o counties having a popu l ation of 
less than f i fty thousand inhabit ants . Under Section 
9704 k . b . '"i ssouri , 1939 , a delinquent child, if a 
boy, may b e commi t ted by the court to t he issouri ~~ain-
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ing School for uoys , at boonvtlle , Uissouri , if a girl, 
to t he State Industrial I~~e for Girls , at ~hillicothe , 
~ issouri , and if a color~d girl , t o the State Incustrial 
home for Negro Girls, at Tipton , Missouri . 

Under the delinquency procedure , and under Section 
9702 R. S . t.issouri , 1939 , thereof , a notice must be 
issued r equiring the parents , or the person having cus
tody and con t r ol of the child, to appear with the child 
at the place , and at the time set, in the sumoons . Tr~s 
procedure of summoning the parents , or person having 
control and custody of the child, onl y appears in the 
del inquency proceeding , and not in a proceedinfi under 
the general criminal law. 

Under ~::>e ction 9700 R. •> • f.: issouri , 1939, in the 
discretion of t no judge , of any court having jurisdiction 
of delinquent chil dren,under the provisions of Articles 
9 , or 10 , Chapter 56 R. s . uissouri, 1939 , r~y netition 
alleging a c.t.ild to be delinquent may be di smissed and 
such child prosecuted under the general criminal law. 

~llien a chi ld is prosecuted under t he general cr iminal 
law, the question as to how the costs hs all be paid is 
set out i n ~ections 4220 to 4225 R. s . Missouri, 1939, i n
cl usive . Under &action 4 237 R. s . Missouri , 1939, it is 
the duty of the prosecuting attorney to strictl y examine 
each bill of costs wh ich is presented to h1o by the clerk 
of t he court , under Section 4236 h . ~·. l.l.issouri, 1 939 , and 
it is the duty of the judge and prosecuting attorney to 
certify the bill of costs to the state auditor i f the 
Stat e is l iabl e for the costs , or to the clerk of the 
county court if t he county is liable for the costs . This 
certif icate is not binding on the state auditor . (Stat e 
ex rol v . ' ildcr , 196 Lo . 418 ~ 95 s . u. 396. ) 

Section 13405 R. s . Missouri , 1939 , part ially reads 
as follows: 
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" * * * for the conviction of ever y 
defendar t in the circuit court , upon 
i r d1et ment or infor mation , or before 
a justi ce of the peace, upon informa-
tion , when the punishment assessed by 
the court or jury or justice shall be 
fine or i mprisonment in the county 
jail, or by both such fine and im
prisonment , five dollars ; for the con
viction of every defendant in any case 
where the punishment assessed ahall be 
b y confinement in the penitentiary, ex
cept i n cases of rape, arson , burglary, 
robbery, forger y or counterfeiti ng, ten 
dollars ; for t he conviction of every 
defendant of homicide , other than capital, 
or for offenses excepted in the last clause , 
t welve dollars and fifty cents ; for the 
conviction of every defendant in a capi t al 
case, twenty- five dollars; for hi s services 
in all actions which it is or shall be made 
his duty by law to prosecute or defend& 
five dollars . * * * * * ~ * * * * * * 

Under t he above partial section fees are allowed 
prosecuting attorneys wherein they obtain a conviction 
in wh ich the punishment assessed is confinement i n t he 
penitentiary, in the county jail, or a fine, or by both 
such fine and imprisonment i n the county j a i l . Y:e find 
no provision f or the payment of a f ee to the pros~eut1ng 
attorney wherein the defct.dant is sentenced to tho PUs
our! Training School for Boys , the Stat o Industrial Ilome 
for Girls, or the Stat e Industr ial liome for Uegro Gi rls . 
All fee statut es should be strictly construed a 3ainst 
t he officer and where no fee is a l lowed by statute the 
officer in performing his dut y acts gratuitousl y . It 
was so hel d in the case ot Nodaway County v . Kidder , 
129 s . ' . (2d} 857, Par . 8 , where tho court said : 
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"It is well established that a 
public officer claiming co~pensation 
for official duties performed ~st 
point out the statute authorizing 
such payment . State ex rel . Buder 
v . llackmann . 305 Uo . 342. 265 s . ~~ . 
532. 53'J State ex rel . Linn County 
v . Adams , 172 Mo . 1 , 7 , 72 s. \ . 655; 
\Yilliwns v . vhari ton vounty • 85 1...1.0 . 
645 . " 

Und~r Section 8998 R. s . issouri, 1939, the court 
may co~te sentence of any oerson under the ase of seven
teen years whu has bl- .... I. convicted under the general criminal 
law of this ~tate , so tl~t the p~rson can be sentenced and 
commit ted to the Lkssouri Trai ning uchool for Loys , and the 
smne applies also to the Stete .Lndustrial home for Girls 
and the &tat e Industrial home for ~egro Girls . 

In reading the bill of costs in the case o£ State 
v . Charley haird ~urner . Dorothy Finney and Elmina Finney , 
we find the following fees set out : ~'irst , "Issuing 
two notices to parents • •••••• • 92 .00"; which tho 
cl erk claimed. Under the r eneral law we fir.d no such 
fee nllowcd the clerk. but evidently the case was on a 
petition filed for d~linquency, although it states "bur
glary. " t~y charges of delinq~ency are founded upon 
general law such as burglary, larceny, robbery etc • • 
but his charge is merely evidence in determining whether 
the defendant is ~~ilty of delinquency or not . Also . in 
reading the bill of costs , wo find the prosecuting attor
ney claiming '· 37 . 50 , as a fee tor t he convicting of three 
of the defendants s et out in the bill of costs . We find 
Lvt~1ng, however , which mentioned a sentence to the peni
tentiary, county jail , or assessment of a tine or a com
mUtation directing that the deJendants be confined in the 
Missouri Training School for Boys , and in t he Industrial 
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Home for Gi r l s . On its face , the bil l of coats appears 
to be the costs of the delinquency ease for which the 
State is not l iable . 

t.v! CLUSION 

It is therefore, t he conclusion of this department 
that the fee of ~~rtr.- seven Lollars and ~ifty Cents 
{ ~3? . 50), charged as 'Item 102" on the within described 
cost bill should not be paid bJ the .3ta.te or by the 
county , for tho reason that wo find no statute authoriz
ing such payment •. 

It is fur ther the opil"lior of this depart'nent that 
the bill of costs herein described, on its !ace , shows 
that the defendants were convicted of delinquency and 
not bur glary. 

It i a a l so the opinion of this department that 
before the ~tate is liable for the costs i r such actions , 
where the defer.C.ants are ser.t to the .Llissouri Training 
School for Eoys, at boonville , .... issouri , the St ate In
dustr ial home for Girls, at Chil licothe , Jotis souri , and 
t he State Industrial IIome for r.egr o Girls , at 'lipton, 
Uissouri , the conviction first must be had under the 
general law and the sentence then commuted to the above 
mentioned Industri al Homes . 

We woul d suggest that in the payment of such cost 
bills the ~tate fuditor should require a certified copy 
of the information , so that he may determine whether the 
conviction was had under the gereral cri~inal l aw , or un
der the Del inquency Act . The fact that the bill of costs 
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stc.tes that an information was r ::.led i C' r.ot concL .... si ve , 
for the rea son that an information is f iled both under 
the Delinquency Act and uneer the general criminal l aw. 

Respectfully submitted 

r'. J . BUF¥:.' 
Assistant Attorney Uencral 

APPROVED: 

ROY ,.tcKl'l'TRICK 
Attorney General of Hissouri 

fiJB : RTI 


