- CRIMINAL COSTS: Coirt reporter not entitled to costs of
~ transcript of bill of exceptions on a
pauper appeal until the case i3 finally
decided and determined wilthout right of
- further appeal.

July 8, 1941
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.
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Honorable Forrest Smith
State Auditor

Jefferson City, Missourl
Dear Sirs

Ve are in receipt of your requeat for an opinion
from this department under date of June 19, 1941, which
reads as follows:

"This 18 a request for an official
opinion in regard to the payment

of a court reporter fee in a criminal
case where the defendant i1s allowed
to appeal 83 a poor person.

"There was certified to this depart-

' ment for payment what purported to
be a supplemental cost bill. The
fee blll in question could not be
classed as & 'subsequent bill' un-
der the provisions of Section 4244
Re S. Mo. 1939. The billl had listed
no fee except that of Mr. Fred W,
Cramer, Officlal Reporter, Jackson
County, Mlissourl, for preparing the
billl of exceptlons, which claim
amounts to §489.15.

"The defendant in this case was
charged with murder and sentenced

to ten years in the penitentlary.

The defendant was allowed to appeal

88 a poor person. The court reporter's
claim for prepsring billl of exceptions
was made up, approved by the judge of
the court and certified to us on a fee
b11l marked Ysupplementsl'., Our
Criminal Cost Department returned

the cost blll to the clrcult elerk
clting that the costs in question
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were not payable until the completion

of the ease and clted in support there-
of, Bectlon 4236 R. S. Mo. 19389, which
among other things citea ' & & # in
which any criminal cauue shall have

been determined # # #,' In other words,
our Criminal Cost Department has inter-
preted the word 'determined,' as used

in Section 4236 to mean final adjudication
by the courts without right of further
sppeal of the cause., Mr. Cramer, the
official reporter who has the clalm

does not agree with this interpretation
and insists that he 1s entit.led to his
fee at this time. We have not questioned
the validity of the claim submitted but
we have questlioned the right to pay this
fec before the completion of the case and
in advance of other costs payable by the
state.

"e request your official opinion in
regard to the proper time for-certifi-
cation and payment of cost bills. Do
the existing atatutes or construction
placed upon said statutes permlt a cost
b1ll for the fee of a court reporter for
preparing the Bill of Execeptions where a
. defendant 1s allowed to appeal as a poor
perason, to be made up and certified before
the final completion of the ease and in
advance of the certificate and payment
‘of other costs payable by the stete. If
certified, should thsy be pald by the
state in advance of other costa?"

The fee bill descrlibed in your requesat 1s marked
"supplemental," Supplemental fee bills are governed by
Section 4244, R. S. Missouri 1939, This section is only
applicable in this case whereby an oversight or mistake
the clerk falled to include any costs properly chargeable
against the state or county in any fee blll he had before
presented. It 1s very noticeable under this sectlon that
it specifically atates "costs properly chargeable agalnst
the state or county."
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The only reference made to the payment of court
reporters for transeripts furnished to defendants when
they are unable to pay the costs of such transeript 1is
partially set out in Section 15554, Re 8, Mlssourl 1939,
and reads as follows:

"% 3 % and provided, that in ceases
of appeal and on motions for new
trial, the transcript of the evi-
dence shall be furnished to the
defendant upon the order of the
court without coat to sald defend-
ant when it shall appear to the
satiafaction of the eourt that

the defendant 1s unable to pay
the cost of such transeript for
the purpose of malking such appealj
and provided further, that the
stenographer shall be allowed for
making such transcript the sum of
fifteen cents per folio of one
hundred words for each transeript
so furnishedj end when the court
shall be satisfled that the defend-
ant 1s unable to pay for making
such transcript, the same shall
be taxed as costs In the case
against the atate or county, as
may be preper.

Under the above sectlon 1t specifically states
" & the same shall be taxed as costs in the case against
the state or county, 88 may be pro er+" In other words,
the payment must be taxed e~ costs by the state or county
for the furnishing of a transcript of the trisl of the
case when ordered by the trial court. The psrtial sec-
tlon does not say that it must be pald but merely says
taxed.

The above Section 13354, supra, was psssed upon
in the case of State v. Pleski, 248 Mo. 715, 1, e, 720,
where the eourt said:

"There 1s no efpress statutory
authority in this State for prose~
cuting an appeal in a criminal case
in forma pauperis. In the courts
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nisi it 1s but stating a ridiculous
trulsm to say that one being prose-
cuted for a felony, has no occasion

to invoke the privilege., By the
vaguest statutory inference alone

can 1t be saild that this court has

the right, even in a proper case
properly presented, to permit the
prosecution of an appeal withoub

the payment of costs, These infer-
ences arlse only from the provisions
of our laws providing for the dubties
of offlelal stenogrephers in the cir-
cuit courts of the State., (Secs
11267, 11263, and 11246, R. S. 1909,)
By virtus of these sections the trial
court in eese of an appeal or suing
out of a wrlt of error in a criminal
case, 1f *1t shall appear to the
satlsfaction of the court that the
defendant is unable to pay the costs
of such tranacript for the purpose

of meking the appeal, the court shall
order the same to be furnished, and the
stenographert!s fee for making the same
shall be taxed against the State or
county, as meay be propcr.t But since
orders permitting metions to be prose~-
cuted in forma pauperis are not bilnd~
ing execept in the court wherein such
order is mede {Collett v. Fragzler, 3
Jones's Eq. (N.C.) 3983 Oakes v, High,
32 N. Y. Supp. 289; 11 Cyc. 204), an
order thus made by the trial court
wouid not of itself bind thls court

on appeal and relieve the appellant

of the duty of paying the costs of
this court. It might be persuasive,
upon a timely appllication made here
for permission to prosecute an appeal
in & criminal case as & poor person,
but not binding. But application to
prosecute a8 a poor person on appesl
here ought to be made before the lapse
of the one-year period limited by sec=
tion 5313, supra,”
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In thet case the court specifically held that
the Supreme Court was not bound by the actlons of the
trial court in permitting a person to appeal as a poor
person.

In construling different sections of the statutes
all sections in reference to the same subject matter must
be considered together. It was held in the case of Whalen
v, Buchanan County, 111 S. W. (24) 177, 1. c. 180, where
the court saild:

"% % 4 Statutes relating to the same
subject are to be construed together
and, if possible, harmonized and ef-
fect given to all provisions, * % "

Section 4221, R, S. Misaouri 1939, partially reads
as followst

"Tn 8ll caplital eases in which the
defendant shall be econvicted, and
in all cases in which the defend-
ant shall be sentenced to imprlison-
ment In the penltentiary, and in
cases where such person is convieted
of an offense punishable solely by
Imprisonment in the penitentiary,
and is sentenced to imprisonment in
the county Jail,. workhouse or reform
school because such person 1s under
the age of elghteen years, the atate
shall pay the costs, 1f the defend-
ant shall be unable to pay them,
except coats incurred on behalf of
defendant. ¢ 3% 4 4 3 % 3 % % % % ©

The questlion a8 to whether the jJjudgment was finsal
was determined In the case of State of Missourl, ex rel.,
Ve Carpenter, et al., 51 Mo. 555, 1. ¢, 556, where the
court sald:

"Although the indictment was for a
capltal crime, and under it the

priscner might also have been con-
victed of a felony, punishable by
Imprisonment in the penitentiary,-
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yet 1t 1s also true, that 1t was
competent to find him gullty of a
less degrece or grade of erime, by
which the punishment would be
reduced to imprisonment in the
county Jjall, or by such Imprison-
ment coupled with a fine, It 1s
the conviction and sentence in
such case which establishes the
grade of the offense, for the pur-
pose of fixing the llability for
costs, and not the allegations con-
tained in the indiectment. This is
the only question we are called
upon te review,"

Section 4222, R, S. Missouri 1939, reads as fol«
lows;

"When the defendant is sentenced

to imprisomment in the county jail,

or to pay a fine, or both, and is
uneble to pay the costs, the eounty
in which the 1ndictment was found or
Information filed shall pay the costs,
except sueh a8 were Incurred on the
part of the defendant."

Under the above section the county, and not the’
state, 18 liable for the costs when a defendant is sen-
tenced to the county jall or essessed a fine or both.
This sectlon 1s only aepplicable where the costs cannot
be collected from the defendant.

Section 4223, R. S. Missouril 1939, rcaeds as fol~
lows: '

"In all capital cases, end those in
which imprisonment in the penitentilsry
18 the sole punishment for the offense,
if the defendant 18 acqultted, the costs
shall be pald by the state; and in all
other trials on indietments or infor-
metion, i1f the defendant 1s acquitted,
the costs shall be pald by the county
in which the indictment was found or
information filed, except when the
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prosecutor shall be adjudged to pay
them or 1t shall be otherwise pro-
vided by law." :

. Under the sbove sectlon, upon an acgquittalofl a
defendant on a charge which 1s punishable solely in the
penitentiary, the state is required to pay the costs when
the defendant 1s uneble to pay them snd In cases where
the punishment 1s not solely in the penltentiary upon
an acquittal, the costs shall be pald by the county,

All of the sbove sections reading together and
read with Sectlon 13354, supra, specifiecally hold that
under cortaln circumstances the state must pay the coats
snd other elircumstances the county must pay the costs,
goverened, of course, by the fact whether or not the
costs can be collected from the defendant. Resding the
above sections in reference to the clause under Section
13354, supra, which reads as follows: & & the same
shall be taxed as costs in the ense against the state or
county, as may be proper,” the c¢osts in any case may be
taexed agsinst the state or the county.

In the tase of a graded felony, as carrying con-
cealed weapons, upon a sentence to the penitentiary,
where the defendant is uneble to pay the costs, and the -
case 1s appealed and affirmed in the Supreme Court, the
state would be liable for the costs, If ths casze 1s not
affirmed by the Supreme:Court but reversed and remanded
for trial and the defendant, upon & retrisl, 1s either
sentenced to the county Jail or ssseassed a fine, or both,
the county, and not the state, would be 1llable for the
costs providing the costs could not be collected from
the defendant.

: In the ease covered by the supplemental fee billl
attached to your regqueat, which only sets out the costs
allowed by the court to the court reporter for preparing
a bill of exceptions for appeal to the Supreme Court, in
which the death sentence was assessed, it 1s possible but
not probable that the case may be reversed end remanded
and the defendant convicted on the second trial on a
charge of manslaughter and assessed & punishment or
sentence to the county Jall. In such a ¢ase the county
would be liable for the costs in the ease, including

the bill of exceptions, provied the costs could not be
--collected from the defendant. This assessment of costs
1s governed by Sections 4221 end 4222, R. S. Mlssouri
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1939, supra.

Secﬁion 4236, R, 3, Missouri 1939, reads as fol-
lowsa: :

"The elerk of the court in which
any criminsl cause shall have been
determined or continued generally
shall, immediately after the ad-
Journment of the court and before
the next succeeding term, tax all
coats which have accrued in the
casey and if the state or county
shall be liable under the provisions
of this artiecle for such costs or

- any part thereof, he shell make out
and deliver forthwith to the prose-
cuting attorney of sald county a
complete fee bill, apecifying each
item”of services and the fee thers~
for.

Under the above section it specifically states
that the e¢lerk, after a case has been determined or
continued generally, shall tax all costs which have ac=
crued in tﬁe case and specifically states, "and if the
state or county shall be llable under the provisions of
this article i % %," .

Under the above section the question to be
determined, first, 1s whether or not the state or county
1s liable for the costa under Sectlons 4221 and 4222,
supra. Sectlon 4237, R, 8. Missourl 1939, merely refers
to Section 4236, supra.

In this state both the appellats and Supreme
Courts have passed upon the word "determined." In the
case of The State v. Police Commisslioners, 14 Mo. App.
297, 1. c. 303, the court, in defining the word "determine",
sald: .

"An idea that the statutory powers given
to the commissioners are squivalent to

e direet authority to terminate an of=-
ficlal serviece at pleasure, seecms to
grow out of a misconception of the
language employed. If it wers the
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sctual service which the board is
empowered to tdetermine) there

might be some propriety in attach-

ing to the word used s signification

of closing, concluding, nr-endigg,
instead of that one more commonly
wlerstood, which implies a fix%EE’
settling, or declding upon. 1

the time, which 'the board shall
determine,' is coupled with the
appointment, and not with the servlice.
To determine thls ?'time! as dirested, is
to fix, scttle, or declde what it shall
be, as an sddendum qualifying the effect
of’the appointment, i i i % ¥ # & % & ¥

Also, 1n the ecase of State v. Wright, 194 S. W.
55’ PEY ,23 1'0‘ Cs 57' the court said:

"While the above language is all

thet the act contains as to the

initiel menner of tdeterminingt

the boundaries, the context we

think, shows that the word tdetermine?

is not used In its strict sense of
tascertaining to a mathemstleal cer-

tainty,! but 1t means that the county

superintendent shall 'settle upon and

decide' where.such boundaries shall
Q;*-}l-*-:!--%(-'31--}’.-*2;‘-»2(—-:(*%%%(-"22~*2€--:£-"

Also, in the case of State v. Manring, 58 S. W.
(24) 269, par. 6, 1. ¢. 274, the court said:

M 2 3 % This court ruled the ob=
jeetlon sgainst the relators. It
held that the word *dstermine' as
used in sectlion 11259, R. 8. Mos
1919, with reference to the duty
of the school superintendent to
fix the boundaries of a proposed
consolidated district, 1s not to
be used in 1ts strict sense of
tascertaining to a mathematical
certainty,! but 1t means that the
superintendent 'shall settle upon
and decide! where such boundaries .
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gshall be, # 4 * 35 o4 3 3 o 3% o4e W

- Also, in the case of State v, Bode, 113 S. W. (2d4)
805, pars, 3-6, the court sald:

"Relator does not contend that the
parsgraph prosents an ambigulty,

and it 1s admitted that the word
'determine,' as commonly used,

means to conclude, settle, decide,
send fix. If so, the paragraph,
standing alone, authorizes the
commission to settle the necessary
qualifications of a director. We
do not understand the relator to
otherwise contend, He argues only
that the paragraph should be har-
monired with section 10, art. 8
(which requlres a residence of one
year), by interpolating after the
word ‘determine' in sald paragraph
‘the words Yaubjeet to the provisions
of section 10, art., VIII.' We are
famillar with the rule that the pro=-
visions of the “onstitution should
be harmonlzed. However, 1f seld
paragraph is unambiguous and in
direct conflict with section 10,
tthe amendment must prevail becsuss
1t 1a the latest expression of the
wlll of the peopleas! # i 3 4 & % & "

CONCLUSION

In view of the above authorlties 1t 1s the opinion
of this department that a court reportser 1s not entitled
to have made up and certifiecd the costs for preparing a
billl of exceptions where a defendant is allowed to appeal
as a poor person before the case is finally completed,

It 1s further the opinion of thils department that
the court reporter 1s not entitled to a supplemental bill
for costs 1n advance of the certificate snd payment of
other costs payable elther by the state or county until
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the case 18 finally determined by the courts without
right for further appeal in the case,

Respectfully submitted

W. J. BURKED
~Assistant Attorney General

APPROVED:

VAN C. THORLO .
(Acting) Attorney General

WJIBtDA




