
CRIMINAL 
COSTS : 

.-, 

. . 
Acquittal or dismissal of a case chargi ng laroe 
of an automobile , t ires or parts of an automobi e 
of the value of more than t 0. irty dollars cba r ge 
the costs to t he county and not t he stat e . 

June :3, 1940 

Hon. f or rest Smith 
S.tato Auditor 
Jeffer son Ci ty, Ui ssouri 

Dear Sir: 

We are i n receipt of your r eques t for an o~tn~ o~ , 
under dat e of June 1 , 19 40 , which reads as f ol lows: 

"We have on f'i l e for payment from !lowell 
County. a cost bill in t he case of Stat e 
vs . Val entine . The def e ndant in this case 
was charged wit h s teal i ng t wo 750 x 20 
truck tires, two i nnertubes and rims , 
personal property value of ~75. 00 . The 
de f en2a nt was t r ied by a jury and acqu itted . 
A cost b ill ha s a l so been pr esented from 
Dunklin County in t he case of St a t e vs .• 
Garl and . 1bis de f endant was charged with 
s t eal i ng one automobile tire , tube and 
wheel, a nd one radiator ornament of t he 
val ue of ~3:3 .001 and the char ge agains t 
h im was dismissed. We cal l your attentio~ 
t o Sections 4064 and 4065 R • .:> . Uo . 1929 , 
relating t o grand larceny and to Sect ion 
7786 F. s. Mo. 19 29 , re l ati n6 to l arceny 
of an automobile or au t oo:obile e qu i pment . 

"We desir e your off icial opinion whe t her 
the costs i n these cases are payabl e by 
t he sta ~ e or count y. " 

Section 4064 R. ~. Missour i , 1929, r eads a s 
f ollows: 



Hon. ~ orreet Smi th - 2- June 3 , 1~4 

"Every person who shall be co~victed 
.of f e loniousl y stealing , tak1nl and 
carrying away any money , oods , r i :ots 
in action, or othe r personal property, 
or val uab l e t h ing whatsoever of t~e value 
of t hirty dolla rs or more , or any hor se, 
mar e , ge l ding , colt , f ill y , ass, mule 
sheep, goat, hog or neat cattle , belong
ing to another, shall be deemed guilty 
of grand larceny; and dogs shall for 
a ll purposes of t his chapter be con
sidered personal property . " 

Section 4065 ~. 3 . Mi s s ouri, 1929 , reads as f ollQws : 

" Persons convicted of gr a nd larce ny shall 
be punished in t he f ollowinc ca s e s as 
f ollowss First , f or s t eal ing an auto
mobile or other motor vehicle , by im
prisonment in t he peni tenti ary not ex
ceed ing ten years; second, f or steal 1n0 

a hor se, mar e , geld i nc , colt , f i l ly , 
mul e or ass , by i mprisonment i a tne 
penitentiary no t e xceedin~ seven sears ; 

· t h ird , i n a ll othe r case s o~ grand larce ny, 
by like imprisonment in the penitentiary 
not exceeding five year s . " 

It will be noticed i n the above s e c t i on t hat it is 
s pecifically s t a t ed t hat t he stealing of an automob11 
or other motor veh i cle is subject to imprisonment in 
t he penitentiary fo r a period not exceeding ten year s . 
It thr r ~ fore i mplies that the min~ shall be two 
year s in t he penitentiary a nd not a fine or county 
jail sent e nce . 

Se c t i on 7786, par. (a' R. s. Missouri, 1929 , reads 
as follows: 
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1: 

•Any person who shall. be convicted 
of feloniousl y stealin0 , t ak i ng or 
carrying away any motor v ehicle, or 
any part, tire or e quipment of a 
motor ~hicle of a value of $30 .00 
or more; or any person who shall be 
conv~cted of attempting to feroni ous
ly steal; take or carry away any such 
motor vehicle , part, tire or equipment , 
shall be guilty of a felony _and shall. 
be punished by imprisonment in the 
penitentiary for a term not exceeding 
twenty-five years or by confinement 
in the county jail hot exceeding one 
year • or by fine not exc.eeding one 
thousand dollars ( ,ooo) or by both 
such fine a nd imprisonment." , . 

lty Under th is paragraph it wia be noticed that the pe 
set out is a fine and a ma mum of twenty•f ive years 
i n the penitentiary. It w 1 also be noticed that t is 
penalty is i ncluded not onlt for t he stealing , tak i 
or carrying away of a motor veh icle• but also for 
the stealing. taking or oar ying away ot a ny part, t re 
or equ ipment of a motor veh1cle of t he value of t h ir y 
dollars or more. 

The two penalties have been construed i n the 
ot State v. Mangiaracina, 125 s. w. (2d) 58 , par. 
the court said: 

~owever, appellants are insisting t hat 
1n .the cir~atanees here i nvolved they 
may not be charged i n the same count 
with the larceny of the automobile and 

· the larceny of t he fur -eo at s., a lthough 
both were oon~ted by the same aet. 
See.- 7786 is a l.ater en11ctment than Sees. 
4064 and 4065J and said See. 7786 deals 
with the subject. matter o£ the larceny 
and attempted larceny of automobiles .• 

, where. 

,..._ , 
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wher eas Sees. 4064 and 4065 deal with 
the common subject matter of grand 
larceny. · ... e a dopt s quotation f r om 
State v. darris ., 33? 'io . 1052• 1058, 
87 s. \•• 2d 1026, 1029{6 ), citing 
additional authority , as applicable 
to t he general effect of Sec . 7786 upon 
said Sees . 4064 and 4065 z '" .h~re ther e 
ia one statute deal ing with a subject 
in neral and co ~prehensive t e rms 
a nd another dealing with a part of 
t he same subject i ~ a more minute 
and · definite way. the two shoul d be 
r ead t oget her and harmonized, if pos
sible• with a view to giving effect 
to a consistent l e gislative policy; 
but to t he extent of any necessary 
repugnancy between t hem the spec ial 
will prevail o\- r 7""e .;eneral statute . 
Where t he s pec ial statute is l ater. 
it will be regarded ae ~n e~ception 
to , or qualification of, t~e nr1or 
general one i:· .:;. *• "' Our "'T6"13ral 
Assembly in the enaet~nt of See . 
7786 expressly provided that 'all 
laws or parts of l aws contrary to , 
i ncons i stent or in confl ict with 
any of the provis i ons of t his act 
are hereby repealed* * *• ' Laws 
1st Ex . Seas . 1921, P• 106, See. 31 . 
Thu s a clear l e c isl ntive i ntent to 
take t he l arceny or a tte·~.pted l arceny 
of t he auto~obile here i nvolved out 
from under t he gene ral provis i ons of 
Sees . 4064 a nd 4065 and to treat such 
larceny as a n off ense separae and 
apart from the offense denounced and 
punishable under the comprehensive 
t erms of Sees . 4064 and 4065 i s 
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mani f ested. It follows that t~e 
instant in.format1on, eharg1ng i n one 
count t he lareeny of t he automobile 
and t he larce ny of t he fur coats, 
charges offenses denounced by separate 
provisions of our stat utes , c.lling 
tor separate and distinct punishments. 
with See. 7786 permitting of a lighter 
punishment than that prescribed by See. 
4065 • • 

In this case t he eourt has held that the larceny of a~ 
automobile anould be punishable under the later seeti~n, 
which ia 7786, supra. and not under the general seeti n 
which i s eeet ion 4065, supra. The holding i n t h1a ea e 
r eferred to the stealing_. t aldng and carrying away of 
an automobile but under the same section 7~86, supra , 
it describes "or any part, tire or equipment of a 
motor ~ehiele" of the val ue o f tnirtJ dollara or more . 
The same holding would be held in t ne above ease if ir 
had been automobile parts o f the value of thirty doll s 
or more . 

Under Section 3828 n_ S. wis souri , 1929 , where 
the punishment of a crime i s solely in the pen1tent1a~, 
and not in t he county jail or a fine , upon an acqu ittal 
t he atate .ust pay the costs and not the county1 and 
if the defendant is acquitted t he coats must be paid 
by the atate. But in all other cases , where t he punisr
ment may be in the eounty jail, or by a fine , upon an 
acquittal the county must pay t he coste• This section 
reads as f ollows & 

•rn a11 capital eases , and those in 
which imprisonment in the penitentiary 
ie the sole pun1ahment for t he offense , 
1f the defendant i s acquitted, the eoeta 
shall be paid by the atat·e; and 1n all 
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othe r trials on indictment s or i nform
ation, if t he de f e ndant 1s acquitted, 
t he costs shall be paid by t he county 
1n whi ch t he i ndictment was found or 
i nformation f iled , except when the 
pr osecutor sha ll be adjudged to pay 
them or it shall be otherwise provided 
by law. " 

Under Sect ion 3826 R. s. 1'11ssouri , 1929 , where 
a defenda nt is convicted a~d se~enced to t~e peni~entlary 
in capital cases and in cases w ch a re punishable sol~ly 
by i mprisonment i n t he penitent! ry, or ~here t he def-~ 
endant is sentenced to lmprisonment i n the county jail 
wor khouse , or r eform school , because such person is un er 
t he a ge of e ightee n years,, t he state shall pay t he cos s . 
This sect ion reads as f oll ows : 

"In a l l capital cases i n which the defendant 
shall be convicted, and i n all cases i n 
which the de f e ndant shall be sentenced to 
i mprisonment i n t he penitentiary, and in 
cases where such person i s convicted of 
an offense punishable solel y by i mprison
ment i n t he penitent iary, and is sentenced 
to i mprisonment i n the c ounty jail, work
house or reform school because such person 
i s under t he a ge of ·e i ght een years , the 
state shall pay t he costs , 1f t he defendant 
shall be u nabl e t o pay them, except cos ts 
i ncurred on behal f of def e nda nt . And i n 
all cases of f elony, when t he jury a r e not 
permitted to separate , it shall be the duty 
of t he sheriff i n cha r be of the jury , unless 
otherwi se ordered by t he court , to suppl y 
t hem with board and lodgi ng dur i ns the 
t 1me they ar e required by tne court to be 
kept toget her , f or whi ch a r easonable 
compensa tion may be a llowed , not t o exceed 
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two c olla rs ·per day f or each juryman and 
the office r i n cha r ge ; and t he s ame 
shal l be taxed as othe r eos ts in t he 
ease , and t he state shal l pay such cos~s , 
unless in the e vent of conviction, t he 
s·ame can be made ou t of the defendant . " 

Under Sect ion 38 27 R. s. Missouri , 1929 , the eouty 
must pay t he costs and not t he state , wher e t he de f end t 
is sentenced t o imprisonment in t .he county j a i l or to 
pay a f i ne or both . This se ctiQn reads as f ollows: 

' "When the de _,.'e nda nt is sentenced( to 1m-
prisonL~ent 1n t he county• jail, or t o pay 
a fine. or both , and is hnabl e tp pay t he · 
costs, the county i n wbibh t he i ndict 
ment wa s f ound or inf~r tion f iled shall 
pay t he c osts , except suph a s were i n
cur r ed on t he pa~t of t he de f endant . 

I n all of the above seet !ons , 3&28, 3826 an~ &2t , 
R. s . Missouri , 1929 , neit'h3r t "le county nor t he s tate 
are compell ed to pay t he costs where t he Clefendant can 
pay the costs . 

roNC'LUSION. 

In vi ew of t he abo•Te authorit ies , it i s t he 
. opini on of t hi s department t hat where a defendant is 

char ged with s t ea l i ng t wo truck tires, two i nne rtubes 
a~d rims of t he value of Seventy- f ive ( $75. 00} Dollars 
and was a cqu itted by a jury t he county woul d be l i able 
f or the costs and not t he sta t e , for the reason tha t 
t he punishment that coul d be gi ven is not sole l y im
pri sonment in t he penitent iary. I t is al·so further 

I 

\ 
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t he opinion of t his depart~cnt that where a def-
e nda nt was char ged with s tealin; one auto~nbile tire , 
tube a nd a wheel and one r adiator ornament of t~e value 
of Thirt y- three ( 33. 00 ) ~ollars , a nd t he charge a ga inst 
him was d i smiseed , the county sho ·ld pay the costs 
and not the s t ate . 

Re spe c tfully su omitted, 

• J . ~R'"n!' 

Assista nt Attorney e~Pral 

APPHOVfD: 

COV'~ LL R . HE ;fTT 
(Acting ) Attorney General 
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