
P ENS I ONS : 
OLD AGE 
ASSISTANCE : 

Under Section 1 6 , Pag e 7 36 , Laws o 
t l.lre State Social Security Cormnissi 
unaut~rized to s us pend monthly pa 
pendi ng appeal for a hearing . 

ttar eh 15 • 1940 

Honorable w. Randall Smart 
Member 
Mi s souri liouse of Representatives 
Commerce Buil ding 
Kansas City. Ulssouri 

Dear Sirz 

'!'his will aclmowl edge receipt of your 
r equest for an opinion under date of February 
19• 1940• which r eads as f ollows a 

"I would appreciate i t you wou1d f ur
n1ab to me your opinion or t he l aw on 
t he f ollowing factsa 

' An aged recipient under our 
Social Security Laws is denied 
furt her benefits .. Within t he 
proper t ime he file s hh appli
cation for a hearing be.fore 
t he St a t e Boar d 1 under Sec-
t ion 16 of t he P~vised Social 
Security Act. page ?36• Sessi on 
Acta of 1939. 1he pet i tioner 
or Appellant makes demand uptn 
the St ate Social Security Com
mission t hat it continue to pay 
the appellant and retain him on 
t he rolls until t he case haa 
been determined by the St ate 
Social Security Commission~ The 
Commission haa refused to pay 
appellant. but sta t e that the 

1939, 
n is 

ents 

· ED 
I 

3 



Hon. w. Randall ~mart ( 2 ) March 15. 1940 

recipient's name s hall be 
carried on the payroll in 
a spspended form and if the 
Commission finds t he appel
lant eligible, rei.nstatement 
shall be made as of t he date 
case was closed• and he woul d 
automatically receive all of 
h is ba ck payments .' 

"Will you pl ease advise if th is act on 
the part of the Stat e Social Security 
Commission ia not a direct violation 
of t he l aw, the intent and purpose of 
the law. and t ha t the Commis sion ahould 
be required to continue payments to the 
reci pient until a final dete~nation 
by t he Commis sion. " 

You encl ose a letter addressed to you under 
date of February 17th . from Mr . illiam Huttig. Secre
tary-Administrator of the Stat e Social Security Oom
mission of K1s souri• which r eads , in parta 

"upon receipt in the Stat e offi ce of 
Forma PA- 2 (Appeal for ms) from a for
mer recipient to request a heari ng 
before the St ate Commission, t he clos
in~ s hall be cancelled by the St a t e 
Office and t he recipient's name carr ied 
on the p&yroll in a suspended form. If 
t h e St a t e Commission finds the appellant 
to be e l i gible, reinstatement shall be 
made as of the date case was closed and 
in t he amount received at t he time of 
closing ." 

Section 16• as amended by t he Sixtieth a.neral 
Assembly, page 737• Laws of 1939• reads as fol lows a 
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"If an appl ication is not acted upon 
wi t hin a reasone.b1e time after t he 
fi l ing of t he application 'r is denied 
l n whole, or in part, or if any bene-
f its are cancelled or modifi ed under 
the provis ions of t his Act, t he appli
cant for pensions , or old age assis t 
ance, or a id to dependent chil dren, 
shall be notif i ed a t once and may ap
peal to the St a e Commiss i on, s a id ap
peal frao t he 3t a t e ~dDinistrator to 
the State Commiss i on shall be f i l ed in 
the office of the secretary of the 
county commission by t he aggrieved ap
pl icant wit hin ninety da~ s from t he date 
of t he action and decis ion appealed fro~. 
Proper blank form for appeal to the 
~ tate Commission fhall, upon request, 
1 e furni shed by the c ounty off i ce to 
any agt·.rieved appl icant and ever y s uch 
appeal to the St a t e Commission shall be 
certified and transmitt od by the c ounty 
office t o the Sta~e Commission withi n 
ten days a f t er aame ia til ed with the 
count y office . ~he St a t e Cammisslon shall 
upon receipt of such an appeal give the 
applicant reasonabl e notice of, and opport 
t unit y f or, a fair and speedy hearing in 
t he count y of the residence of t he appli~ 
cant. Every applicant on a~peal to the 
St a te Co~ssion ahall be entitled to be 
present, in person and by attorney, a t 
the hearing, and shall be anti tled to in-; 
troduce i n to t he record at said he kring 
any and all evidence , by witnesses or ot~er
wiae, pertinent to such applicant ' ~ elig~
bili ty as defined under the provision of 
Se ctions 11 and 12 of t~!s act a nd all 
such evidence shall be t aken down, preae~ed 
and shall become a part of the appl1can~'s 
record in said case ~ and upon the r ecord 
s o made the ~tate Co~saion s ha ll dete 1ne 
all questions presented b} t he appeal. .y 

·-
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applicant aggrieved by t he action of 
the St ate Commission by t he denial of 
benefits in pas sing upon the appeal 
to t h e Sta 1·e Con:an · as ion may appeal to 
fhe circuit court of t he county in 
which such applicant resides with in 
ninety a ays from t he da te of t he action 
ana decision appeal ed f rom. ~he St a t e 
c ommission, upon a denial of benefits 
to the appl~cant, shal l, upon r e quest , 
furnish s e id appl icant with proper form 
of aff i davi t f or appea l f rom the said 
Commission to the circuit court of t he 
cou~ty in which the applicant r es i des . 
Upon t he aff i davit for appeal, duly exe
cut ed by the applicant befor e an off i cer 
authorized to administer oaths, being 
fi l ed with the St a te Commission within 
ninety days from the dtJ. te of the said 
Commission~& decision denying benefits 
to sai d applicant, t he entire record pre
aerved in t he case at t he ti~e of t he 
app.l icant' s heari ng, together with t he 
affiduvit for appeal, s hall, by the State 
Commission, be -certified to t he circuit 
c ourt of t h e county in which t he appli-
cant resides and said cas e sh al l be docketed 
~s other civil cases except t hat nei t her 
party shall be req~red t o g i ve bond or 
a eposit any money for docke t fee on appea~ 
t o the Circuit Court . Such appea l s hall 1 

be tried in the cir cuit court upon t he 
recor d of t he proceedi ng8 had before end 
cer t ified by t h e Stat e Commission, which 
shall i n such case be certified and in
_c l ud.ed i n the r eturn of the s t a t e Com::ni s 
s ion to t h e court . Upon t he r ecord so 
certified by t he St a t e Commi s sion, t h& 
circuit court s hall determine whet her or 
not a fair hear in b as been gr ant ed t he 
i ndividual. If t he court shall decide 
for any reason that a fair hea.ring and de
t er mination of ~~e applicant 's eli g1bilitf 
and. r i ghts under t!'.is act was not gr ant ed 
the individual by t he St a · e Commission. ot 
t b •.1 t i ts decision v1as arbi trary and unrea~on
abl e , t h e court shall, 1n such event. rem~d 

.. 
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t he proceedings for redetermination 
of the issues b- the Sta~e Commission . 
Appeals may be had bJ either part7 
!rem the Circuit Court upon the record 
i n the same manner as provided herein 
t or appeals from the s tat e Commis sion 

·to the Circuit Court and all app eals to tlhe 
Ci r cuit and Appella te Court s shall be 
advanced on t he docket of said Courts 
tor immediate hea.ring and determina tion• 
In no event When appeal is taken shall 
any person ' s nrume be removed from the 
rolls of publ ic assis tance under t h is 
act, until t he case has been heard and 
determi ned b ,; the St ate ~ocial Secu rity 
Commiss ion. The fi l e and r ecor d of 
every person whos e name is dul7 ent ered 
upon t he ~ublic a3sis tance r olls of 
this sta te, at all reasonable t imes , be 
open to inspection by s uch i ndividual 
and to any representative of such indiviq
ual." 

The pert~~nt part of Section 16 to be construed is: 

"* ~ * In no event When appeal is taken 
shall any person ' s name be removed trom 
the rolls of public assistance under thi~ 
ac t, until the case has been heard or de 
t ermined by t he St a t e Social Security 
Commi s sion • .§ * ~f " 

We ate unable to find any decisions construing t h is 
specif i c provisi on. 

In re Costello's Estate, 92 s . ~. (2d ) 7 23 , 
1. c . 7 25, 338 Ko. 673, t he court said : 

"This &atement is in harmony with t he 
rule, in all j urisdictions, which follows : 

'• 
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' As t he intention of the legislature ~ 
embodied in a statute~ is t he law, 
the fundamental rul e of construction~ 
to which all other rul es are subordi
nate, is t ha t the c ourt shall~ by all 
a ids availabl e , ascertain and g1ve 
effect ~ unless i t is i .n conflict with 
constitutional provisions , or i s in
consis tent with the organic l aw of t he 

' state~ to the intention or purpose of 
t he legislature as expressed in t he 
sta tute .• 59 c. J ., P • 948 . " 
(Se e also Wallace v . ·::oods , 102 s . w. 
( 2d) 91, 340 ro. 452 .) 

Under Section 16 , page 4?5, Laws of 193?! 
uh ich wa s e ffective prior to t he Si xtieth Cenera 
Assembly r epealing same and enactin~ in lieu t h e eof 
Section 16 , P • ?37 ~ La~s of 1939 ~ t he appe l late 
courts in t h i s Stat e hel d tr~t t he Circui t Court~ 
wer e not exceeding t heir juri sdi ct i on in restori~g 
claimants t o t he roll as of the date t hey were ~b1-
trar1ly removed wi t h back pay to date of tria l in the 
Circui t Court . 

In Sta t e v . Hughes , 128 s . W• (2d) 671, l • 
c . 673, t he court sai d : 

"We also t hing and hold t hat t he trial 
court was within i ts jurisdiction in 
hol ding as of t he da t e of the trial 
October 20, 1938, that t he appl i cant 
'1s entitled to all t he assi s tance 
which she wa s dr·awing at the time of 
be i ng stricken from t he rolls .• " 

Also. in Galvin v . Stat e Social Security Com
miss ion, 129 s . w. (i?d ) 1051, 1 . c . • 1053, the c~urt 
s aid : 
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"We conclude t hat when the court ad
judged that r e s pondent be restored 
to the roll t he law wrote into the 
j udgment that such restoration was 
of t he date of the erroneous removal 
and tha t the words in the judgment 
•as of November 30, 1937'~ were un
necessary and added nothing to t he 
force of t he j udgment. " 

Under Section 16 1 Laws of 1939, page 736 ~ 
the Circuit Court h as been restricted so t ha t no• 
all the jurisdiction the circuit court has on on~ 
ot t hese appeals i s to determine if t he claimant 
received a talr hearing and wheth&r or not the c~
missio~ was unreasonable or arbitrary in rendering 
t heir decision and all t h e j urisdiction the ciriliit 
court has under th is provision, i f they find a a nat 
the Commis sion on any of these points, is to rem d 
same to the Co~ssion tor a redetermination, w ch 
is qu1~e a contrast to Section 16~ Laws of 1937, as 
hereinabove construed by the appellate courts 1n t his 
St ate . 

It is common knowledge t hat t he Sixtieth 
General Assembly was faced with the possibility of 
l os ing Federal participation in paying old age afli s t
ance i n t his St a t e , if t he State Act was not ame ded 
so as to compl y with the requirements of t he Fed ral 
Social Securi ty Board an4 the provisi ons of ita deral 
Appropriation Act . One of the principal complai, ts 
l eveled at the Sta•e Social Security Board by t h• 
Federal Board was that t he said act was not beins ad
ministered by a singll' state agency as provided l>Y t he 
St a t e Ac t, St ate plan approved by t he Federal Bo~d 
and t he Federal Act. Another complaint was t hat t he 
circuit courts 1n t h is state were restoring to the rolls 
persona who had been declared b ) the State Socia! Se
curity Commissi on. (the single stat e agency) inel gible. 
Another complaint was that t he appeal provi ded f r a 
t r ial de nOVO Which permitted th e admittance Of new 
evidence, evidence t hat t he Commission had never~had 
before it. Such evidence mi ght even show a ehan ·e 1n 
cond itions from the conditions at t he time recip ent 
was removed or at the t ime of hearing. 
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The Federal ~ocial Security Board hereto~ 
f or e has never participated 1n t hia sta t e 1n ret~o
active payments, and we as sume t hey will not par~ 
ticipa te in suspended payments. There is no reason 
for enacting sueh a provision 1f it is to be con~ 
strued al!!l meaning t he Conmtiasion shal l l eave t he 
recipient ts n~e on t he roll wit hout any payment , 
pendi ng the final decision of the Commi ssion whi h 
must came after a hear i ng has been held. I f t h i 
was t he intent o.f the Legislature, t hey would ha e 
been more specific and included such a provision 

It is fine to say if the Commission find 
for t he clai=ant t hen the back payment s shall be 
r orth coming to t he claimant . But what about his 
expenses pending the heari ng? How i s he to meet 
these e; pensesf 1~s might be defeated by the ex
piration or an appropriatio~ tor that biennium ~ 
the new appropriation might specifically prohib1~ 
any such pa,ments . In other words, what reason ~a 
t here for leaving his name on the roll apd suape~ding 
payment! ~e lawmakers could have had but one thought 
in enacting such a provision and that was t hat the r e • 
c ipient should continue to draw hie mont hly ass!~tance 
until the St a t e Social Security Commission final~y 
determined his appeal • 

. The State Social Security Commission may !make 
r ules and regula tiona under t he St ate Social Sec~ity 
Act, but t his does not permit them to legislate d 
enact laws. The rules and regulations may be pr ul• 
gated only for t he purpose of administering the ct . 

Volume 12 c. J., page 847, Section 330, 
reads as follows a 

"\1hile the power to make laws may not 
be delegated to a board or commission, 
nor may the l egislature , without pre
scribing any standard ot exemption, 
l e ave it wholly to the discretion of a 
commissioner t o e~ empt persona from the 
o~eration or a statute, yet , a certain 
policy or rule havi ng been prescribed by 
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statute, matters of detaiu i n carry
ing out the executive duty of giving 
effect to the l egislative will may be 
left to boards or commissioners . The 
interstate c ommerce commi s sion is a 
conspicuous illustration of t h is rule . " 

In Field v . Cl ark, 12 s . Ct . Rep . 495, 1 
c . 505, t he court aaid a 

"'The legisl ature cannot delegate 
ita power to make a law, but it can 
make a law to delegate a power to 
determine some fact or state of 
t hinzs upon which t he law makes , or 
intends to make , its own action de• 
pend. To deny t h is would be to stop 
the wheels of government. ~here are 
many t h i ngs upon which wise and uae
t'ul l egislation must depend wh lcb 
cannot be known t~ t he l aw-maki ng 
power , and must therefore be a subject 
of inquiry and determination outside 
of the hall s of l egislation. ' ' 

One of the cardinal rules of statutory ~n
struction 1a to favor a reasona~,.. le construction hicb 
would t end to avoid injustice and oppress i on. 
State v . Irvine. · 72 s . ~. (2d) 96, 1 . c . 100, 33 Mo. 
261, 93 A L. R 232 , t he court said : 

"The Courts will not conatrue a statute 
as to ~ake· it r equir e an 1mposa1blity." 

I 

In St at e ex r e l . St. Louis Public Servic~ c o . 
v . Public Service Commission , ~4 s . h e (2d ) 486, 1 . c . 
489, 326 Mo . 1169, the cour t said & 
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"A statute s hould not be construed 
in a way to make 1 t unreasonable 
vrhen 1 t can be g 1 ven a reasonable 
construction.• 

It has already been s hown that under s ect 
16 p:rior to it being amended by the Sixtieth Gene 
Assembl y, the Circuit Courts were restoring perso s 
to the roll as of t he date t hey were removed wh en 
found by t he circuit court on aPpeal to be eligib 
'!'he amendment prohibits such jurisdiction. 4here 
fore, :t..s rt not reasonable to believe t hat the Le 
l ature was of t he opinion the recipients shoul d b 
guaranteed their monthly asl!istance until t he Com 
mission after a hearing finally de termined their 
eligibility. ·r.ne very words import no other mean 
;:,o l .ong as a person' a nam.e is on t hat roll he is 
entitled to s ome asais tance. Th18 provision was 
enacted in order to stay the Commission from remo -
i ng a recip1ent until th~ State Social Security C 
mi s sion itself finally passed upon their eligibil 
Anothe~ r eason for t a is construction is tha t her 
f o1·e under t he former ac t before same was amended 
and probabl y not so much now, in many cases it wo 
be a yeur or more after t he recipient was removed 
f r om t he roll and ~1led · his appeal to t he Commies on 
for a hea.ring before the Commission woul d ·g r ant h 
a hearing and finally pass on said hearing ~ ~hell 
was no d.elay in the cireui t court after the recip ent 
filed his appeal to t he circuit court. but a pre• 
req~s1te for appeal to the courts was the hear1 
and decis i on of the Commi ssion. 

After the appeal f or hearing was fi l ed• t 
Commission woul d require what t hey termed a recon 
deration which cauaed much de lay and required the 
sence of the District Supervisor and. worker with he 
recipient . IJ.'hi~ was neces sary before t he hearing could 
be held, 1i'he re lwas no specific provision under t .e law 
for holding such a reconsideration. Of c ourse . n w 
under the amendment it almost prohibits a reconsi era
t1on for t he reason it specifically requires the ounty 
Social S8 curity Commission to forward said appeal to the 
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Stat e Social Security ~ommission within ten (10) 
days after receipt of same . However. there is n~ 
provis ion r equiring the Commission to hold hearitiga 
within any specific ttme after receipt o f said 
appeal . 

Aa we read this amendment we can see no J 
s ound or l ogical reason wh~ the Sixtiet h Gener al 
Assembly in enactinb such amendment would ever d 
so with the intent that the name should remain on 
t he r oll with no monthly payments until the St a t! 
~ocial Security Commission had finally rendered ts 
decisi on after a hearing. ibe•• 1f they found f r 
t he clai~ant he shall receive back payments and tf 
they found against ~ he receives no back paymeqts 
and his name is then removed from the roll . The 
Legislature very well knew t hat only a very smal~ 
percen~e after a hearing are ever restored to 4he 
roll voluntarily by the St a te Social Security ~o -
miss i on. 

CO!~CLUSION . 

Therefore. we a.re of the opinion the Six~ieth 
General Assembly in amending Section 16• s upra. ~~lly 
intended t hat all recipients for old age assiataqce 
that were ordered stricken from t he roll should r;emain 
on t he roll and continue to receive ol d a~e assistance 
until a hearing was gr anted and the Commission f llnally 
determine t heir eligibility. This is t he only r~son
able construction for such a provision. 

This amendment further requires a person ~e
siring to appeal to the Co~ission for a heari ng;o do 
so within ninety (90) days alter he is notified b.t 
he will no longer rece1 ve assistance.. If he fai to 
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fi l e his 
with the 
upon the 

appeal within t he specified time and co~ly 
l aw. ' t hen he may be removed f rom the ro~la 
expirat ion of t h is special period. I 

I 

Respectfully submitted, 

. AUBREY R. HAWE~'l' , JRr. 
Assistant Attorney Gerer·al 

APPROVED: 

COVELL R . HE\ ITT 
(Acting ) Attorney General 

ARH/rv 


