
-~ CRIMINAL PROCEDURE: 
COST BILLS : 

The trial judge is the proper party 
to certify a cri~inal cost bill. 

SIGNING AND CERTIFIYING: 

May 25. 1939 

Honorab~e Forreat Smith 
State AtJditor 
Jef feraon City . Missouri 

Dear Si~: 

FILE D 

f3J 
This is in r eply to yours of' the 23rd wherein you 

au~t • queation which was submitted to you b,1 JUdge 
Barton of the N1nete«Dth ludicial Circui t . The question 
was submitted wi th the f ollowing atatement of €actsa 

"We are in receipt of a letter fram 
Honorable W. E. Barton. Judge of the 
19th Judicial Cir cuit , in which he 
desires to know whether the Trial 
Judge or the Judge of the circui t 
in wh ich the case originated and 
was tried should sign the coat bill 
1n the Robert Kenyon murder case 
whi oh originated 1Jl Bowell County. 
1 quote in part from t he lett er of' 
Judge Barton~ to-wits 

"'The ca se o!' St at e v. Robert Kenyon 
o~ginated i n Howell County outside 
of l'll.7 circui t . Judge Green being 
disqualified, called me to act aa 
s pecial judge in that case . I 
granted a ehange of venue to Oregon 
County, also outside of mJ circui t . 
~ere I tried the man and he was 
given the deatk penal ty. The oase 
was appealed and affir.med, .but aent 
back t o change t h e method of int'lict­
~ the death penalty !'rom hanging 
to lethal gas . Now the fee bill has 
been made and aigned b7 the Proae­
cuting Attorney ~ Howell County 
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and has been submitted to .. , I 
am under the 1mprea-a1on that this 
tee bill should be audited and 
approved bJ the regular .Tudge of 
that circuit. Will you kindly 
g1 ve me tlie benet! ts o~ the prac­
.t1ee 1n other places. 1 

"You will note that thia cas1t 
originated in Howell County, was 
transferred on change ot venue to 
Oregon County and that Judge Barton 
was called in to try the case . We 
r equest your of~1 oia~ opinion as to 
whether Judge Barton aa Trial Judge, 
or the Judge of the circui t 1n wh1Qb 
the cause was originated and was 
tried• Should certify his approval 
to the coat b1ll . ft 

It appears from the statement which _ J~dge Barton 
submitted .that he waa called in to try a cr~al case 
by virtue of t he provisions of Sections 3648 ~d 3651, 
R. s . Missouri 1929. After Judge Barton wae ~lled 1n to 
t17 the criminal case ot State v. Kenyon. we think a 
portion of Section 3651• supra. wi.ll shed aomeJ l.ight on 
the que$tion as to who ahoul.d a1gn the tee b1ljl. 1n the 
ease whiCh the judge tried. It ia as followss 

ft* * * * * * * * * and he shall• 
during the trial of said case, 
possess all the powers and perform 
all the duties of the judge at a 
regular term of said court, and may 
adjourn the case from day to day, 
or to some other time, aa the 
exigencies of the case may requi r e, 
and may grant a change o~ venue 1n 
aald case to t he oirouit court ot 
another county in the same circuit• 
or to another circuit or cr1minal 
oourtJ * * * * * * * * * * • 
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It will be noted bJ the foregoing provisions 
that th~ judge Who ia called to t17 a caae shall poaseea 
all t he powers and perform all ot the duties or the . 
judge. that is. the regular judge or such oir~it aa 
auch regular judge would perf'orm. 

The aeotiona ot the atatute wh1eh per~ain to 
the ma~g up ot and oertitying r .. billa are 3842 and 
3844 , whi oh a.re aa follows a 

•tt ahall be the duty of the proae­
outing attorney to atrictly examine 
each blll. of coats wh1ob shall be 
deliver~ to him. as provided in 
the next preoedlng section, f'or 
allowance against the atate or 
county, aDd ascertain as tar aa 
posai~le whether the aer~ces have 
been rendered for wh1 ch charge a 
are made. and whether the tees 
charged are expreaal.y g1 ven b7 law 
tor auoh aerv1cea, or lthether great­
er cnarg.. are made than tne law 
authorise•• and it aaid tee bill 
has been made out accordins to law, 
or it not. atter correcting all 
erroPa therein, h e shall report 
the aame to the judge of' said court~ 
either in term or 1n Yaoation, and 
if the same appeara to be :t'orma.l 
and correct~ the judge and prose­
outing attorne7 ahal.J. certify to 
the atate auditor, or clerk of the 
county court, accord~ly aa the 
state or county 1a liable, the 
amount of' coats due by the atate 
or county on the said tee bill, and 
deliver the same to ~e clerk Who 
mada it out, to be collected without 
delay, and pa14 oYer to thoae entitled 
to the :tees allowed.• 

·. 
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"When a tee bill shall be certified 
to the atate auditor for p&Jment, 
the certificate of the judge and 
proaecut1ng attorney aha~ contain 
a atateJDe'nt of the ro~lowing facta1 
That they have strictl7 examined 
the bill ef coataJ that the defend­
ant was eonv1cted. or acquitted, 
and if convicted, the nature and 
extent ~r puniabment aaseaaed, or 
the cause continued generall7, aa 
the oase J1187 be J tba t the ofrenae 
charged is a capital one, or puniSh• 
able solely b7 ~prisonment 1n the 
penitentiary, as the case DIBY be J 
that the ser vices were rendered ror 
wh1 ch charges are made, and that thtt 
teea Charged re expressly authoria~ 
by law, and that they are properly 
taxed against the proper partr, and 
that the fees of no more than three 
witnesses to prove an7 on. tact are 
allowed. In oases in which the de­
fendant is convietecJ, the Judge and 
prosecuting attorney sha~~ certify, 
in addition to the for egoing facta, 
that the defendant is insolvent, and 
that ao costa Charged tn the fee bill, 
f eea for bo.a rd excepted: .. were inour Ded 
on the part of the defendant." 

It see~ from Section 3842, aupra, that after the 
prosecuting attorney has examined and corrected a bill he 
shall report it to the judge or said cour t . The question 
here is whether he shall report the bill to the regular 
judge o~ the special Judge who tried the case . 

Rererring to Section 3844, aupra, we note that 
the cer~ificate of the judge and prosecuti ng •ttorney 
Which 1• attached to the tee bill JUUst atate $at they 
have strictly examined the b111J that the defendant wa• 
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convict~~ or acquitted * * *J that the servic+s rendered 
ror llhicn the ohargea are made, and that the tees charged 
are expreasly authorised by law • * * * and that t he teea 
of no mpre than three witnesses to prove any ~e fact are 
allowed~ 

11h1le the regular judge ot a court might be able 
to make a certificate covering some of the requirement• 
aet out in thia section, y-et t here are acme parta of the 
certificate Which would be peculiarly within the knowl­
edge and information or the judge who tried t~e case. 
We particularly- refer to the part of the cert~~icate 
Which l'f<lUirea the judge to cert1ty- that DO more than 
three witnesses were used to prove any one ta~t are 
allowed in a fee bill. The prosecuting attorney, or 
oourae, would be able to make th1a certificate and the 
regular Judge who did not hear the case might lD&ke auch 
oertiti~te baaing hie atatement on the atatement of the 
prosecuting attorney-, however, it seema that iJf the certi­
ficate is to be baaed on the judge's own knoWledge that 
the judge who tried the case would be the pro~er one to 
make the certificate. 

We do not find where~ this question has been 
directl~ before our oourts. how~ver. we find apme casea 
1n which t he court announced a reasoning Why the Judge 
who tried the case would be the proper one to aign the 
cr1Ddnal tee bill. We refer to the case of Stat~ ex rel . 
v. W1ld~r. 196 Mo . 418 at 426: 

•* * * An analysia of the sections of 
the atatute in r eference to bills of 
ooata as herein point~d out,. •kea 
it man1~eat that the Legislature never 
intended that this section should be 
regarded aa authority- on the part of' 
the judge and prosecuting attorney to 
rinally- audit , adjust and settle al l 
coste billa in criminal casea. The 
Tery terms of the atat ut e negatives 
aD7 suCh intention on the part of the 
law-malr:1ng power. There are no such 
terms uaed 1n any- of thoa~ aectiona 
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which indicate that they are to 
audit. adjust and settle bills of 
costa, but it ia apparent that this 
section means to 1mpo~e t h e burden 
upon the jUdge and prosecuting attol'l­
ney" who are ,EreiiUDled J!2 be 1'£:tl1ar 
with tlii ~1mate coat a that . ave 
aqeru~in -si case# to strlc~ 
examine the fee~ls and certify 
them to the Stat e Auditor. who final~y 
adjusts and settles the same by the 
drawing of an aud1 tor' e warrant . Unr­
der this section t he judge and pros­
ecuti ng attorny b y no means audit 
and settle finally the bill of costs~ 
but they are aimp~y requir ed to make 
an examination and oertif'y it to the 
State Auditor." 

'In State v . Oliver, 116 Mo. 188 at 194~ the court, 
1n spe~ng of the duties of the judge in makiM the 
certifiqate to the criminal coat bUl• etaid: 

"* * * * * There must be a deter.mina• 
tion of what 1sauea of fact were 
involved in the trial and t h e number 
of witnesses necessary. not exceeding 
three. to each fact to properly pres~nt 
those issues to the jury. The atatut e 
does not mean t hat the number of inde­
pendent facts must be ascertained and 
three witnesses allowed to eaeh fact~ 
though one or more wi tnesaes might 
te.aJti.fy to a number of them.. The ju~e 
and prosecuti ng attorney are preaent 
throughout the trial. hear the teat1t 
mony of all t h e witnesses. know wha~ 
issues were tried. and are eapeoiallt 
qualified to 3udge of the witne•sea who 
ahowed a knowledge of t he va.:rious fa~ts 
and in doing ao they must exercis~ judg­
ment . " 

, 



J 

Honorab~e Forrest Smith - 7 - May 26, 1939 

It will be noted from the foregoing statement 
in t he Oliver case- supra, that the court said that the 
judge and prosecuting attorney being present throughout 
t he trial, hearing all t he testimony of the witnesses 
and knowing what 1sauea were tried, were especially 
qualified to make this certifi cate . 

Vlhile the certificate of t he regular judge who did 
not try t he case , if he were willing to make it, Bdght be 
sufficient to author i ze t he auditor to audit and allow 
the bill, yet under the suggestions in t he f oregoing 
oases it aeems that t he judge who tried t be case would 
be t he proper one to make the certiricate . 

CONCLUSI ON. 

~om the foregoing it 1a t he opinion ot t h is 
department t hat the j udge who tries a criminal case 
would be the proper one to approve and cer tify the 
criminal coat bill which ia i ssued f or the payment of 
coats in the case . 

Reapect.fully submitted 

TYR:t!: W. BUI\TON 
Assistant Attor ney General 

APPROV ... Dz 

TWB: DA 


