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Ent i t led ~o 10¢ per mile £or serving court 
processe s.~hen arreat i~. per22n i n another count~ , 

Uay 31 1939 

Honorable George H. Ski dmor e 
Assi stant Pr o secuting At t orney 
Greene Count y 
Springfield. t1ss our1 

De ar Sir: 

\1e a cknov;l e u...:>e your r eques t i'or an opinion dated 
.n.pr il 5 • 1939• \;hich r ebds as f ollows : 

11 I woul d like an 01--in io n f r om your of .L i ce 
us t o t r:e pr oper mileage a cons tabl e shoul d 
r eceive f or ~oin~ into another co ~nty ~n 
the state anc r etur ning a per son char ged 
with a f elony . Some of our con stabl e s have 
been under the ~pres sion that t hey ar e 
ent i tled t o r eceive 10¢ per mile f or eaCh 
~le act ually t r avele d, basing their con
t ent ion on Section 11777 . R. s. 1 929. w~ch 
al l ows a constable 10¢ for eaah ~le actually 
t raveled in serving any proces s . 

"I am of t he opinion that Section 11791 , 
whil e i t does no t mention const abl e b; name, 
applie s to a const abl e a s wel l as a~y other 
o£ficer and allows him onl y 5 ¢ per mile. 

"Ho doubt yo t have alr e ady had oc casion t o 
give an opinion on th_ s mat t er, and I woul d 
very much l i ke t o be advi sed a s to your judg
ntent . " 

.. lack' ~ Luw u.l.ctj.On t.r y cit ing Blacks to~1e ~ s Comnen
tu :t.•io s defLle:;, ·the term "c~.-nstt.. ole" at Engllsh Comnon Lav1 
tnus : 
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"A publ i c civil of f icer, whose proper 
and genera l duty is to keep the peace 
within h i s distr ict, t hough he i s f re
quently charged wi th additional duties . " 

Section 11756 R. s • . o . 1929 pro vi de s the genera l 
power Oif a constable i J.l serving processes and reads & 

" Constabl es .1ay serve var rant s , writs of 
at~achJnent s , subpoenas and all other pr o
cess , hoth civi l and criminal , and exercise 
a l l other a ut hor ity confer r ed upon them b7, 
l aw thr oughout t heir re spective ' coun~ies. ' 

Although it woul.d be unusual, a contttable may be du ty 
bound to travel miles, even into other counties, to effect an 
arr est in criminal cases, some times with and sometimes without 
criminal process . ( See Sections 3418, 3467 , 3469, 3•79 , 3492, 
3494 and 3566 R. s. Mo . 1929. ) 

The quest ion of f ees due a pub~ic officer for do ing his 
statutory du t y i s wel l set tled i n Mi ssouri . Only \man a public 
officer can put h is finger on a statute all owing a fee i s said 
officer entitled to his costs for official service, o therwise , 
he is bound to do h i s off i ci a l duty gratui tou sly . 

46 Cor pus Juris, page 1014, Section 253 r eads a s f ollows: 

11 'l he person ri ._;h tful.t.y ho~ ding an off ice 
i~ entitleu to the compensation a ttached 
t.i:l.eret o ; thl. ~ r10ht does not r e st upon 
contract , und the priuciples of law govern
ing contr£tctual r e l ations Wla obligation s 
i n ordinar y cases ar e not applicable. 
Pu ulic officer s have .10 cl aim for official 
services r endered except ,·.her e , and to t he 
ext en t t ha t , compensation is provided by 
l aw, and , Tben no compensat i on is so pro~ 
vided , the r endition of such services is 
deemed to b e gratuitous . ~ * * * " 
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In the case of Houts v. McCluney 102 Mo. 13 l.c. 16, 
14 s. w. 766 , the SUpreme Court said& 

•• * • In the first place, no costa are 
allowed by the ecaDOn law. They are, 
with ua, creatures ot the statute. They 
must be pa14 1n the amounts and in the 
manner apeci.f1ed i n the statute. * * * • 

Chapter 84 R. s. •o. 1929 entitled • salar~es and Fees• 
and Artlcle 2 entitied "hea, pa,ment and disposition or" pro
vide in Section 11776 a a .follows 1 

"The several otricera hereinafter named, 
* * * * * • fball be allowed ~ch tee s tor 

' their services rendered 1n discharging 
t he dutiea imposed upou them by law aa 
are he r einafter provided, * * * * * * o• 

The Cooatablels fees in ge neral statute are al~owable 
under t he prov1s1on .3 of Section 11'7'77 which provides in parta 

"Constables &hall be allowed f ees tor the~ 
services a s f'ollowsa. * * * * * * * * * • * 
For eaGh mile actually traveled 1n aervin$ 
any proceaa • • • • • • • • • • • • $0.10 
* * * * * * • * * •• 

S.otion 11791 R. S. Ko. 1929 provides by special statute 
.for particular fees of a constable when going through another 
county and returning a pr1aoner charged with a felony* and readst 

•Sberirfa, county mar&hals or other offi-
cers ~~1 be allowed f ee s tor thei r aerv~ea 

1n criminal caaea * * * * • aa tol.lowaa * • * * * The sher iff or o ther officer who sbal.l. 
take a peraL.a, charged with a er 1m1nal of'.fanf!e , 
f rom tbe county 1n which the offender ls appre
hended to that in whiCh the off ense was oo~tte4• 

* * ~ * * * * * • * ahall be allowed by the 
court, .t.a vi.n3 cognizance of' \lw ~tense, ope 
dollar and ~wenty-five cents per da7 for everr 



Hono~b1e George H. Skidmore 

day he may ba ve a uGh per aon UDder hi a charge, 
when the number o£ daya shall exc .. 4 oue. aD4 
five cent s pe r mile for every mile neceaaarily 
traveled i n going to and returning from one 
count y to another. and the guard employed, who 
shall i n no event exceed the ·number allowed 
the &heriff, marshal or other orficer in trana
porting convicts to the penitentiary, &hall be 
allowed the same c~mpensation as the officer. 
One dollar and twenty-five eenta per day, mileage 
aame as o~ficer, Shall be allowed for boar~ an4 
all other expenaea of eaCh prisoner• * * * ~ 

COHC:WSIOll 

Our &isaour1 code provides for a eonatable as an ott1eer 
ot the cQUrt to serve proceaa and alao pre·scribes certain man
dator)" duties oonnected with aaid o~fiee which entail gratuitoua 
service and alao a bond ~or the faithful p_.~oruance of duties. 

Under the particular facts stated 1n your request, 1t can 
reaeonab~y be aa1d that the constable serves the proeeas and 1a 
entitled t~ h1e fees under the apeo1al statute, Sect1o~ 11791, 
aupra. We are of the opinion that the l.egia.lature intended an 
exception to the general tee statute for cooatables when perform
ing t~s specially identified official service of going 1nto 
another county to arr est a person charged with a ~elODJ"• 

• J 

We are of t he opinion that the conatable 1n your' oaae ia 
entitled to fees for a round trip of st per mile for ~aelt, 
plua a round trip of 5~ per mile for taking charge of the prisoner. 
As far as mileage f ee s are concerned, the total computes t he aam. 
as the fee allowed by t he general statu t e which ia 10¢ per mile. 

Respect f ully submitted# 

WM. ORR SAYIYERS 
A•e1stant Attorne7-General 

APPROVEDt 

HARRY H. KAY 
( c ting ) Attorney-General 

WOS/ww 


