
SHERIFFS: 

' '----Entitled to ten cents per mile for serving 
commitment to jail on a prel~inarr where 
the justice court ia more than 5 miles 
from the county jail 
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Honorable Forrest Smith 
State Auditor 
Jef f erson City. Missouri 

Dear S irt 

1e are in rece ipt of your l e t t er o~ Oc tober 
24, 1958 r 0questi ng an opinion from t h i s department 
wh ich reads as followa: 

"There have been opiniona render
ed from t he Attorney General's 
O·t"fice f ro 1 time to ti , .. e rela ting 
to mileage of sheriffs i n committing 
a prisoner to jail for prelimi nary 
hearings. 

Some of t hese opini ons hold t hat 
t he word "commi tment• a s used in 
Section 11791 R. s . Mo. 1929 meana 
t he "receiVi .ng of t he prisoner in
to ja il"• for which the she?i~f is 
entit led to a fee of , 1.00, but that 
t he mileage for "taking a pr i soner 
,to jail" is a constable's fee only 
(Section 11777 R. s . Mo . 1929) . and 
that i f a sheriff perf orms t hi s s er
vice he is entitled to no fee tor 
mileage. Another opinion holds t hat 
where a convi ction i s had in justice 
court. t h e s herirf ia entitled ~o 
a fee f or mileage in serving the 
commit ment. 

~e would l ike f or you to advi se ua 
concer ning t he mileage of sheriffa 



onora ole For re s t Smith -2- November 30 , 1938 

i n preLtmi nary hearingaJ i.e., 
t ha t i f a commitment to jail is 
i ssued b y the justice of the 
f eace in a pr eliminary hearing 
in a crin.inal case, and t he 
same i s handed to the aherift' 
and the sheriff takes the pris 
oner to jail, acting under t h e 
aut hority of aa. i d cono.itment, 
is he entitled to a fee for 
mileage for t h is serv~ce?" 

Section 11518 Revised Stat utes of o. 1929 partly 
reads as followar 

"E. ery sheriff shall quell and 
suppres s a ssau lts and batter ies, 
riots , routs, affrays and insurrect
ions ; shall ~pprehend and commdt 
to jail all fe lons and tr~itors , 
and execute all process d i rected 
to him by lega l author~ty , includ
i ng writs of replevin, at ~achments 
and final process issued by justices 
of t he peace * * * *" 

Eithe r a sheriff or any constable may execute a 
commitment of a prisoner to jail . section 3443 R. ~ . Mo . 
1929 sets out the form of commi tment after j udement of tm
~risonment and names t he sheriff or •an constable" . 

Section 11791 R. s . Mo . 1929 i n gL·anting f ee s to 
sheriffs, marshalls, or other officers desi£~atea the f ee 
for commiting to jail as $1 . 00. In t he caae of Thomas 
vs . County 61 ~o . 547 l . c . 548 t he Su reme Court said: 

"The words •commiting a .y person to 
; ail', r elates to t he execution by 
the s heriff of an or der or warrant 
of commitment made or issued by some 
officer exercising .~udicial functions . " 



.. 

Honorable Forrest Smith -~- November 30, 1938 

Under the holding of t his c~se, commiting a pris
onez to jail means the serving or execution of t he co~t
ment as ~de out by th e just i ce o. t he peace i n the pre
l iminary hearing. Section 11777 R. s . Mo. 1929 only applies 
to fees of constables and allows a tee of $1.00 f or "taking 
a cr i mi na l to jail•. 

s ection 11792 R. s . Mo. 1929 reads as 'follows t 

"Sherifts, county marshals or other 
otf icera shall be allowed for t heir 
services in criminal cases and 1n a l l 
proce•dinga f or con tempt or attach
ment as .f ollowaa Ten cen t s for each 
mil e actually traveled 1n serving 
any venire summons, writ, subpoena or 
other order of court when served more 
t han five milia from t he place vmere 
t he court i s hel4z Provided, that 
such mi leage shall not be char geo 
f or more t han one witneaa subpoenaed 
or· '-' Gnire aummona or other writ served 
in the aame cause on the same trip.• 
(R. s . 1919, s ection 11000 .) 

In the case ot ··:ct.rter va. Exposition Co. 12• Mo. Appeals 
l.c. 538, t he court s a i da 

• The definition of a rule or order, 
whi ch are synonymous terms . inc l udes 
commands to lower courts or court 
otficia1a, to do a mfniste~rial -act." 

Under the abo•• case the sheri.t.f 1n servi ng a commit
ment t o jail is only performing a ministerial act under a legal 
order of court. 

42 Corpus Juris, age 464, Section 2 states the law 
as followaa 

"The usual s tatutory def inition is 

-
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in words or subat«nce that every 
direc tion of a court or judge 
made or entered 1n writing and 
not included in a j udgment i s an 
order. but under some atatutea 
an order may be unwritten. In 
t he practi c• of courts t he term 
~' o1•der• meana a decision made 
during the progress or t he caae, 
either prior or subsequent t o 
final judgment. settling aon• 
ooint or practice or soma que• 
ation colla teral to the main issue 
presented by the pleadi~gs and 
necessary to be disposed or be
fore such iasue ' can be passed 
upon by t he court. or necessary 
t o be determined in carrying in
to execution t he ftnal judgment. 
·Jo * * *" 

CONCLUSI O. 

In view or the above aut~riti••• it is t he opinion 
or this departmen t that either a constable or aheritf may serve 
an order of coa ·itment f rom a justice court 1D a preliminary 
hearing a nd that under Section 1177'7 R. s . Mo. 1929 . the con
stable i s entitled t o " 1.00 for takinp, !'!. cr1m1nal to jail and 
under Section 11792 R. s . Mo. 1929. a constable is entitled t o 
ten cents per mile for each mile actually traveled in serving 
an order of court, which in this case would oe the commitment 
to j aU. where the j ustice court i s more than five miles .from 
t he county jail. 

I t is further t he opinion of this department that a 
aherUf in s•rving an order of court whicb in t his case is a 
commitment to jail under a prel~nary hearing. is entitled 
to $1.00 for comm1t1ns to jail and in addition. entitled to 
ten centa per mile t or each mile actuall y traveled 1n serving 
said order of court, wher e t he juatice court is mor~ than five 
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mi les f r om t he county j ail. 

Heepectfullr submitted. 

' • J . rlLRKE 
Ass istant ~ttorney General 

AP:?ROVEDz 

r.-~ . TAYLOR 
(Acting) Attor ney ~neral 


