"LIQUOR &NDS: Sureties on liquor bonds not liable for
SALES TAXt payment of sales tax.

October 21, 1938

-.’/ \
10
Honorable Forrest HSwmith
St:t.a Audl tor FI L E D
Jefferson City, iissourl /
| "
/=

Dear Sir:

We have recelved your letter of September 26
which reads as followsat

"As I understand the law, each
applicant when he receives a li-
cense to sell intoxicating liquar
in the State of Missocurl 1s re-
quired to post a bond with the
State Departrent of Liquor Control.

"In the collection of Sales Tax, I
an fioding that a number of taverns
and persons licensed to ssll liguor
are going out of business and owe
the state large sums on Sales Tax,

"I would like an opinio: fron your
department as to whether 1 can bring
suit on the bond which they filed
wlth the State lepartment of Liquor
Control, for the amount of delinguent
sales tax due the State of Missouri,"

Section 19 of the Liguor Control Act, Laws of liis-
sourd, lxtra Session l953-34, p. 83 requires that each
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applicant for a liquor license shall give a bond
to the State of lissourie, The statute sets out the
terms, requiremeants and conditions which each bond
shall containe The pertinent part of this section
reads as follows:

"Before any appllication for license
shall e approved the Supervisor

of Liguor Control shall require of
the applicant & bond, to be given

to the state, in the sum of Two
Thousand Dollars, with sufficient
surety, such bond to be approved by
the Supervisor of Liguor Control
conditioned that the person ob

ing such license shall keep at all
times an orderly house, and that he
wlll not sell, give away or otherwise
dispose of, or suifer the same to be
done about his premises, any Ilntokle-
cating liquor in any quantity to any
minor, and condlitioned that he will
not violate any of the provisions of
this act and that he will pay all
taxes, inspectlon anc license fees
provided for hereln, together with
all fines, penalties and forfeltures
which may de adjudged agalnst him une-
der the provisions of tihls acte”

Referring particularly to the matter of taxes the
acove statute provides that the bonds shall be conditioned
to the effect that any such licensee shall not viclate any
of the provisions of "this act," that he shall pey all
taxes, inspection and license fees "provided for herein,"

" together with fines, penalties and forfeitures which may

be adjudged against hiu "under the provisions of this act."
This section very apparently refers solely to the violation
of the Liquor Laws only and to the taxes, inspection and
license fees provided for in those lawse The language used
in the statute cannot, in our opinion, be construed to refer,
nor was 1t ever apparently intended that the same should ap-
ply to the payment of taxes or peneslties other than those
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specifically provided for in the Liguor Control Act.

In this connection it is sufficlient to say that
the laws authorizing the levying and eollection of the
sales tax are not a part of the Act governi g tle manue
facturing, sale and dlstribution of intexicating liquors
and the supervision of same by the Supervisor of Liguor.
Control as set forth in the Liquor Lawse :

Section 1loa Laws of Hissourd, Extra Sesslon 1933-5%4,
Ps 88 also refers to surety bondse This section provides
in part a&s followss

"In each instance, (that is in the
sale of intoxiecatiag liguor at retail
in citises autiorizing the sale of the
same), & bond iz the sum of two thou=-
sand ($2,000400) dollars, with su fie-
clent surety, to be approved by the
Supervisor of Liquor Control, must be
given for the falthful performance of
all duties imposed by law upon the li=-
censee, and for the falthful perform-
ance of all the requirements of tihis
act, and any violation of such condi-
tiona, duties or requirements shall be
a breach of sald bond and shall automa-
tically cancel and forfelt the license
granted hereunder,"” (Parenthesis ours.)

In other words, this section requires the falthful
performance of all the dutles "imposed by law upon the li-
censee” and the faithiul performance of all the "Msuiﬂ-
ments of this act." The only duties luposed by law "upon
the licensee" as such are those contained in the Liquor Cone
trol Act. 12 say ot erwise would lead to absurd resultse
For instance, the ilissourl Statutes provide that it shall be
the duty of the owner of a dog to kill such dog or have it
immunized when it has been bitten by or exposed to any otier
dog with the rabies. The statutes also require each owner
of a motor vehicle which shall be overated or driven upon
the highways of this state to file by maill or otherwise in
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the oifice of the comuissioner an application for regis-
tration of such motor vehicle on a blank furnished by

the commissicner for that purposes The laws also pro-
vide that it is the duty of persons to assist the sheriff
in making errests if he siall request a person to do 80e
The law also mukes 1t the duty of a person to serve as a
Juror if he is summoned for that purpose and has not been
excused by the courte, The laws also prohiblt persons from
speeding in certain incorporated arease Other laws prohi-
bit perscns from spitting on the streets. Many other simie
lar examples could be givene

We cdo not think it can be said that the bond required
by the Liquor lLaws was ever intended to be conditiocned upon
the falthiful performance of &ll of the above duties by esch
licensee. Ve do not think it can be sald that the conditions
of the bond would consequently be violated if any of the
above mentioned duties were not fulfilled, As the Supr;go’\
Court of Missouri said in the case of State v. Irvine, \
Se We (24) 961

"fhe courts will not so conatrue a
statute as to make it regquire an im-
possibllity or to lead to absurd re-
sults 1f it 1s susceptible of a rea-
sonable interpretation."

We think the Legislature intended tire expression "du=-
ties imposed by law upon the licensee" to mean only those
duties required of a licensee by the Liguor Control Acte Con=
trary interpretation would lead to absurd results and would
include all the duties and restrictions imposed upon the en-
tire citizenry of this state by all the law in the State of
Missourie The Leg slature, in our opinion, did not intend
that the conditions in the bonds should be so far reaching
and inclusive, Therefore, the languaze used in section l1l3a
was never intended to include the duty of collecting and
paying over the sales tax or any other duty or obligation
imposed by law other than tiose contained in the Liquor Cone
trol Act.

The conditions in the bonds which the Supervisor
of Liquor Control has reguired of applicants are worded in
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practically the same languaze as the statutes. The
pertinent part of these bonds reads as follows:

®HOW, T-EREYORE, The Condition of

This Obligation is Such, That, if

the sald Frincipel coes not violate
any of the provisicnsg of Camittee Sube
stitute for Zenate Hills Wes. 6, 2i,
8, 25, 24 and 25, passed by the &7th
General Assembly in Extra Session,

and any acts amendatory thereto, or
any rule or rogulation of tie Lupervi-
sor of Liquor Controly and if sald
Principal shall at all tlives keep an
orderly house and does not sell, give
away, or otrnerwise dispose of, or sufe
fer the same to be done about his pre~
mises, any intoxicating liquor in any
quantity to any minori and if said
Principal shall pay all taxes, inspec-
tion and license fees provided for by
law, togetier with all fines, penualtles
and forfeltures which may be adjudged
aza nat the Principal under the Li~
quor Control Act and amendatory acts
theretoy and if said Principal shall
feithfully perform all requirements

of sald Act while gald license is in
effect, thnen thi: obligation shull bte
null and void; otherwise to remain in
full force and effect.”

The language used and the conditions eontained in
the bond, it will be noted, arc the same as are required
by the statutese Therefore tie bond is a statutory bonds
As sald In 9 C. Je 241

®A bond to be good as a statutory
bond should in general comply in
respect to lis condlitions and exe=~
cution with the requirements of the
act under wihich it is given, » « &
but if a bond 4s in the precise lan-
guage of the statute, 1t 1s validw "



Honorable Forrest smith -G- October &1, 1938

A statutory bond is also defined in O C. Je &5 a8
follows:

"Generally a statutory bond is one
required oy some statute,"

As we observed above, the coadiilions in the
bonds nade necessary by the statutes do not contaln a proe
vision to the effect that the seles tax or any other tax
other than those provided for in the Liguor Control Act
must be pald or satisfied, And apparently 1f the bonds
did definitely so provide as to the sales tax or if the
language used in the bonds eould be so construed, the
extra condltion not imposed or authorized by statute could
not be enforceds The general rule as to statutory bonds
is thus stated in 9 C., J. 262

"Where a bond ecntains the condi-
tions prescribed by statute, and
also contalus conditions in ex-
cess of those so required, 1f the
excess can be separated from the
authorized portion without destroy-
ing the latter it may be rejected
as surplusage and the rest of the
bond Leld val.d, in the absence

of a statutory provisicn expressly
or by %mplication making it void,

* # %,

In the case of Rubelman lardware Company v. Greve,
18 loe Appe 6, the court was called upon to enforce a
condition in a statutory bond which was not 1lmposed by
statutes In refusing to enlforce such proviszion the court
salds

"It 1s exceptional in the fact that,
while the bond sued on 1s legltie
mately statutory, and hses affected
its statutory purpose, 1t is not here
proposed to enforce a statutory condie
tione All the cases show that the in=
terpolation of extra-statutory condie
tions will not modify the force of a
statutory bond, or impair the efficacy
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of its statutory stipulationss But

that an extra-statutory stipulstion

in such a bond may be enforced alone,

is quite another proposition, The sta=-
tute offered to the ovligor a restrein-
ing order upon certain conditions, and
subject to certain consequences 1in spe-
cified contingencles. The terns of the
present bond subject him to a condition
not lmposed by the statute, and tlils
action seeks to fix upos him consegquences
which were not suggested in the statu=-
tory proposal, and which curtail its
benefits in & way not warranted by the
law, Sueh a condition 1s contrary to
the manifest policy of the law, and

is therefore void. If the obligor has
realized the beneflts for whlich tie bond
was given, he has, in the statutory umn-
dertakin-s, supplied the wrole considera-
tion for them which the law exacted.# «
The extra=statutory un ertaking is withe-
out any consideration which the law will
recognize, FPrecedent and authority are
not wanting for these conclusions, 'When
& bond is taken under a siatute, 1t
ought to conform in substance to the re-
quisitions of the lawj and if 1t goes
beyond the law it 1s void, so far as it
exceeds those requisitionse' Armstrong
Ve Ue Sep, 1 Feters Co Co 48, '"Where a
statute requires an officlal boni, and
prescribes substantially the terms

of it, it mu:-t conform to the requisi-
tions of the statutej and if it goes
beyond them 1t is vold, so far at least
as it exceeds tiose requisitionse' U.S.
Ve Howell, 4 Vashington 680.4'# « #bBut
where the statute oaly directs the condi-
tion of the bond, and does not avold it,
if it should not conform to the directio ns,
and something more than that condition

is added to it, the bond may be allowed
tc cover the authorized part of the
condition, and so much may Le recovered
under it, and no moree' Ue. S. ve Brown,
Gilpin 179« 'A bond may, by mutual mis-
take or accident, and wholly without
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design, be taken in a form not pre=
scribed by the act * # &, ¥Where the
act speaks out, it would be our duty

to follow ity where it is silent, 1t

is a sufficient compliance with the
poliey of the act, to declare the bond
void, &8s to any conditions whlch ure Iim=
posed upon a party beyond what the law
requirese ‘This is not only the dictate
of the cormon law, but of commnon sensee
We think, then, that the present bond,
so far as it is in conformity to the act
# & # is pgoodj and for any excess beyond
that act # + # 1t is volid, pro tanto.'
Ue Se Ve Hradley, 35 Us Se 324."

In the case of Wood:s ve State of Missourl, 10 Ho,
698, the court saids

"The objeetion is not that the bond
sued upon does nct contain every
stipulation set forth in the sta=

tute avove referred to, but that it
contains more than the statute requires,
# # % The stipulatlions in the bond not
required by the statute may be re jected
&8 surplusage, and the bond still be
regarded as a statutory bond, and sued
upon as such., 3See the case of Grant &
Finney ve Hrotherton, 7 Hoe Re 458,"

Conclusion

Sections 15a and 19 of the Ligquor Control Act re-
quire bonds to be filed by each liquor licensee and set
out the eonditi ns such bond skall containe. The statutes
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however, do not provide tuet such bonds shall contain
a provision to the effect thet the sales tax shall be
paid before the surety 1ls dischargeds Consequently, -
such bonds, being required by statute and therefore

strictly statutory bonds, are not subject to an action

for the collectlon of sales tax end tlhie suretles therson
are not liable therefors

Yours very truly

Je Fe ALLEBACH
Asslstant Attorney Genersal

A¥PROUVEDS

Jo Ee TAYLOR
(Aeting) Attorney General
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