
TAXATION-; 

CEMETERIES: 

.. -· ---Only lands used for a cemetery or buri~l 
grounds are exempt from taxation, and real 
estate owned by a cemetery association and 
used for farming and residential purposes 
is not exempt. 

August 23 , 1 938 

litr. John B. Smoot 
Prosecuting Attorney 
Scotland County 
Memphis , Mi ssour i 

Dear Sir: 

Thi s is in repl y to yours or August 19t h reques~
ing an offi c i al opini on f rom t hi s department, which i s 
as fo llows: 

~ay I have an opini on f rom your 
offi ce r el ative to t he appl i cat i on 
of Section 6 of Ar t i cle 10 of t he 
Const i tution of 1ssour i and Qf the 
i nterpreta tion given to that section 
by t he Supreme Court of issour 1 i n 
St at e ex rel. versus Caseyr 210 Mi s 
souri Reports 235 , to t he following 
fact s , to-wit : 

"In 1931, one J ames D. Bondurant de
siring to make a gift t o t he l' iddJ.e 
Fabius Camp Gro~nd Cemetery Associ ation 
ot Scotland Count y , !! issouri, purchased 
a 50 acr e t ract or land near t he s i t e 
of t he bur i al grounds or s a i d cemetery 
association and had t he land conveyed 
directly t o t he cemetery associ ation. 
It is r eci ted i n the deed that J ames D. 
Bondurant shall have the r i s ht to manage 
said l ands during his litetil!le t or the 
use and benefit of t he cemetery as socia 
tion. This farm i s used by the sexton 
emploTed by t he cemetery as sociation- and 
i s fur nished t o him rent f ree. 
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"Immediately after the acquisition of 
this land by the Mi ddJ.e Fabius Camp 
Ground Cemetery Association, the land 
was stricken from the t ax rolls or 
Scotland County and remained off the 
tax rolls as exempt property until 19341 
a t which ttme the land was again placed 
upon t he tax rolls and no notice served 
upon the association or any off icer 
thereof of the fact until four years 
delinquent taxes had accrued against 
the land. 

"It ~s the contention of the Cemeter7 
Association that in so much as t he land 
is used by the sexton and is furnished 
r ent free , that the burial grounds is 
t he beneficiary of the land; and t or 
t he further reason that at some f uture 
time t his l and will be used as a part 
of the buria l gr ounds. " 

On the question of exemption from taxation or 
cemeteries, we find tha t Section 6 or Article X of the Con
stitution of llissouri provides as follows: 

"The property , real and personal, or 
the St ate, counties and other muni cipal 
corporations , and cemeteries, shall be 
exempt from taxation. Lots in incorporated 
cities or towns, or within one mile ot the 
limits of any suoh city or town, to the 
extent of one acr e , and lots one mile or 
more distant from such eities or towns, to 
the extent of f iTe acres , with t he buildings 
thereon, may be exempted from' t axation, 
when the same are used exclus ively !~r 
r eligious worship, for schools~ or f6r pur
poses purely charitable; also, such property, 
real or personal , a s may be used exclusiTely 
t or agricultura l or horticultural societies : 
Provided , That s uch exemptions shall be 
only by general law. " 
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A cemetery is defined as a place where human bodies 
are buried; a graveyard. Smallwood v. Middlefiel4 011 Co., 
89 s . 111. (2d ) 1086 .(Tex.) . In the same case the court saicl, 
1. c. 1090: 

"The setti ng apart and appropriation 
of l and as a buri al ground eff ects 
in l aw an abandonment of its use and 
possession for all other purposea." 

I n the case of Mt . Pleasant Cemetery As sociation v. 
City of Ne\v.ark , 98 Atl. 448, 89 N. J . L. 255 , the court 
held: 

"The ter m ' cemetery' does not i nclude 
and r ender exempt from t axation tracts 
of l and belongi ng to a cemetery company
acquired by separ t e deed, and l ying 
between high wat er mar k and dock line 
of title river, separa ted trom other 
cemetery- property by railr oad , when 
only small portion ot tract. i s used tor 
int erments or i s likely to be eo used 
i n t he near rutur~ .* 

In the case of State v . Lange , 16 ~o . App. 1 . c. 
470 , the court said: 

"The corporation owns t wo tracts of 
l and divided and separ~ted by a public 
highvrey , one consi sting of lot 14, in 
l ame s B. Cl ay ' s subdivision, and t he 
other of l ots 139 , 140 , 141 , 142 , and 
143 of Nort h Cote Brilliant e subdivision, 
having acquired bot h tracts in. 1aev·, 
about two years after i ts incorporation. 
Both tract s toget her do not exceed forty 
acres. 

"On t he l ar ger ot t hese t wo t ract s , it 
has l aid out a cemetery, and has sub
divided part ot it into lots which i t has 
sold t or purposes ot interment. This 
tract never was assessed for taxation, it 
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bei ng conceded t ha t it is exempt under 
t he term~ or relator' s charter . The 
smaller t ract t he cor poration rente 
out t o its s exton, vmo occupies it as a 
re s i dence , and uses it for market and 
ornamental gardeni ns , and who pays t o the 
corporation r ·or such use an annua l rent ot 
one hundred and fifty dollars . This 
small er tract has been thus used ever 
since t he corporation acquired it, and 
such use as t ar as t he evidence shows may 
be continued f or all time. It i s this 
smaller t r act which relator claims is 
also exempt from taxation on the ground 
t hat it is used for cemetery purposes. 
This use relator i s endeavoring to 
establish by t estimony tending to show 
that the money paid by the sexton is not 
by way or rent , but by way of a bonus for 
holding the position of sexton; t hat while 
t he sexton r aises Tegetables on the land , 
and cultivates about one-half thereof ror 
tha t purpose, whioh vagetables he sells 
i n t he open market, he also raises f lowers 
and ornamental shrubs, which he sells t o 
owners of lots in the cemetery across the 
way for t he decoration of gr aves , and that 
many years ago some trees were planted on 
t his l ot with a view of using it as a 
cemetery at some future time . Also .testi
mony tending to show that water from t he 
well at the sexton ' s house i s used by him 
for watering the graves on the other tract, 
for which service presumably he is likewise 
pai d by owners of t he lots , though the 
eTidence is silent on that subject. 

"It will be seen from the foregoing that we 
could arriTe a t the conclusion that this 
smaller l ot is also a cemetery, only by 
artifici al reasoning , and that we would haTe 
to refine to a considerable extent to bring 
it within t he terms of the exemption granted. 
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Thi s under t he rulee of const ruction 
appli ~ able to such grants we are pre
cluded trom doing. 

"~e do not decide t hat the corporation 
ha s f or feited its r i ght to hold t his 
small er tract exempt troi!l t axation , we 
s impl y hold that t he examption neTer 
a ttached thereto, because what ever t he 
purposes vmre for which it may have 
acquired i t, it has never been and i t is 
not now a cemet ery. " 

As stat ed in State ex rel . v . Casey, 210 Mo. 235, 

"LaviS exempting property from t axat i on 
are t o be strictly const rued , and the 
right of exemption must be established 
beyond a reasonable doubt. " 

I n the same case , the court hel d: 

"Section 6 of article 10 of the constitu
t ion , ordaining thtA.t 'the pr operty, real 
and personal, of t he State , county and 
other muni ci pali t i es , and cemeteries shall 
be exempt from taxati on' does not exempt 
the personal proper ty of cemetery compani es 
from taxation. The words ' proper ty , r eal 
and personal ,' i n that secti on , ar e 
separ a ted from , and have no connecti on 
with , the word ' cemeteries . ' The exemption 
extends only- t o cemeteries a s such. " 

From your letter it appears that t he 50 acr e tract 
ot land which vms conveyed t o the cemetery is held by t he 
cemetery subject t o t he rights or the gr ant or to manage 
said lands during his l i fetime and for the use and benefit 
ot the cemetery a ssociation. It a l so appears t hat t he 
sexton of the cemetery a ssociation us es t his farm and doea 
not pay any rent f or i t. Under the rule in the Case~ ease, 
supr a , i t appears t hat t his rarm comes within the class 
ot propert~ or t he cemetery assooiat~on, but i t is not the 
cemet ery. As stat ed in the Casey case , supra , t he property 
or the cemeter~ association is not exempt from t axation. 

, 
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It is only t he cemetery which is exempt. 
50 acre t r act is used as a cemetery , thon 
class which is exempted by the provisions 
o~ 1rticle X ot the Constitution. 

COtlCUJSIOll 

August 23, l~a& 

I f and when this 
it will be in the 
of sa id Section 6 

Frcm the f vr egoing , it is the opinion ot t his de
partment tha t r eo.l esta te owned by a cemetery association 
is exempted from taxation only when such propertyis used 
as a cemetery, in other wor ds , When s uob real estate is 
used only as a bu.rial ground. J\8 the lana to which you 
refer is not used as & burial ground , but for a f arm and 
a place for t tle sexton to l iTe, it does not come within 
t he exempted cla ss of cemeteries f or taxation purposes. 

Respectfully submitted 

TT!il!! i • BURTON 
Assistant Attorney General 

APPROVED : 

3. E. TAn.OR 
(Acting) Attorney General 

TWB :HR 


