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Honorable Wayne v. Slankard 
Prosecuting Attorney 
Newton County 
Neosho, Missouri 

Dear Sira 

FI LED 

~ 

This will acknowledge receipt of yours ot Janu-
ary 29 , 1938, which reads as followsr 

•I would like your opinion on 
Dhe following& 

•under Section 8026, Revised 
Statutes of Missouri, 1929, . 
under the 'provided' apparent­
ly the city council ot a city 
l ocated more than ten ~lea 
from the county seat ma,- make 
a written certificate o~ their 
choice of commiaaioner, desig­
nating t heir first , second aDd 
third choice and that such 
certificate shall be given the 
aame consideration as though 
the Board and Mayor were 
present at the meeting ot the 
Court. I would like to know 
what is meant ' given the same 
consideration.' 

"In other words , acco~ding to 
lll7 understanding, if the llayor 
and members ot the city council 
meet with the County Court, each 
member of the council and each 
member of the Court has a vote, 
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however. under the proviao. a 
aituation could arise where a 
majority of the membera of the 
council might favor one candi­
date and two meaber a ot the 
council oppose. when yet the 
certi~1cate would ahow that 
tbia man waa the choiae ot 
the council . -Again. if the 
council oertif1ea only one 
choice • what action ma,- the 
Court take. 

•r probably have tailed to 
make _,.elt clear . but what I 
actually desire ia your in­
terpretation ot the prov1ao ot 
thia Section 8026.• 

The prov1ao you inquir~ about reada as tollowaa 

• Provided that Where the city 
ia located a greater diatance 
than ten miles trom the meeting 
place of the county court • the 
mayor and city council of the 
city or town wit~n the road 
d1atr1ct for which commiaaionera 
are to be appointed, may make 
a written certificate ot their 
choice of the commiaa1one~ or 
eo~aaioners to be appointed. 
designating their tira~, aecond 
and third choice and aeal the 
8all18 and tranami t it to the 
count,- clerk by mail or by 
special aeasenger and the choice 
and selection designated 1n such 
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cer tif i cate ahall be given the 
aams consideration as though 
the board and mayor were present 
at t he meeting of the court& 
Provided, that auch certif icate 
shall be given over the signature 
o£ the mayor or acting mayor at­
t ested by t he seal or t he city 
and signature of the city clerk.• 

Thia proviso baa been interpreted by the Supreme 
Court of' Kiasouri in the case of State ex Int. v. Meyer, 
321 Yo. 858 , 12 s . w. (2d) 1. c. 490-491, aa tollowsa 

"It ia clear the lawmakera by 
thia proviso only intended to 
relieve t he mayor and council• 
men .from attending the meeting 
i f the city was l ocated more . 
than ten miles f'rom t he meeting 
place. By the proviso, the city 
ia not authorized to make a written 
certificate of' ita choice, but 
the mayor and members of the coun­
cil are authorized to do ao. The 
choice deaignated 1n the certiti­
cate must be given the aame con­
sidera t1on as though the mayor and 
members of the council were present. 
• e have ruled the statute aa 
originally enacted authorized each 
member o.f the meeting t o cut a 
voteJ and, i.f the choice designated 
1n the certificate ia to be given 
the aame conaideration aa though 
a member waa present and voting, 
t hen hia choice designated 1n the 
certificate must be counted aa a 
vote for commissioner. The require­
ment that t he first, second and t h ird 

\ 

... 

' 



Honorable Wayne V. Slankard -4- February 5, 1938 

choice be designated has refer­
ence to the first meeting after 
the organization of the district, 
when three commiss i oners are to 
be appointed. Thereafter , at a 
meeting f or the a ppointment ot 
only one commissioner, the first 
ballot might not result in an 
appointment; if so, on the second 
ballot the abaent member's sec­
ond choice could be voted, and.ao 
as to hia third choice.• 

As we read the proviso in the light of the in• 
terpretation g iven to it by the Supreme Court 1n the 
foregoing caBe, it provides a method by whieh the mem­
bera of the city council and the ma7or can register 
their votes for co~ssioner without being personal­
ly present at the ttme of the aelection of such co~ 
miaaioner. In other words, it provide·s a syate• 
ot "abaentee voting, " ao to apeak, f or the mayor and 
counci~en. The proviso provides that "the eboice 
and selection deaignated in aueh certificate shall 
be given the a ame consideration a a though the board 
and ma7or were present at the meeting of the court.• 
If the mayor and board were personally present there 
is no aaaurance they would all vote the same wa7 
nor is there any assurance that any one candidate 
would receive a majority of the votes of the mayor 
and board. Therefore, if the choice and selection 
ot the mayor and board is to be given the aaae con­
sideration as it t hey were personally present at 
the ttme of voting, then the vote of each member of 
the b6ard and of the mayor DDlat be shown 1n the 
certificate. otherwise ., as suggested in your letter, 
the succeaatul candidate mi ght be aelected without 
receiving the majority of the votea of the combined 
body selecting h~. 

Aa pointed out in the Meyer case, supra, the 
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mfti is not authorized to certify !!! Choice for co~ 
ioner, but the mayor and members of the council 

or such city are authorized to certify their choice. 

Your next question is, 

•what act ion ahould the county court take 
if the mayor and council eert1£y only 
one ch oicefu 

·e might answer t h is question by asking, "What 
should the county court do in case the mayor and mem­
bers of the council were personally present at the time 
of voting but would all vote on each ballot for the 
same person.?" In other words, 1f councilman Jones 
voted on all ballots for the same man, and,likewiee, 
other members of the council and .the mayor only had 
one choice, what would the county court dot In such 
a case there mi ght be a deadlock in the voting, re­
sulting in no selection being made . The point we 
make ia that t here ie no way to make the mayor and 
members of the cou.ncil designate first , second and 
third choices ir they are personally present, and if 
the certificat; provided for by the proviso under dis­
cussion is to be g iven the eame conaideration aa though 
the mayor and members of t he council were present, then 
we can not see I how they can be compelled to designate 
first, second and third choic~s in t heir certificate. 
We think that the votes wh ich they certify would baTe 
to be counted as certified whether more than one choice 
is designated or not . 

CONCLUSION 

It ia, therefore, the opinion of t h is office 
that under the proviso in Sscti on 8026, Revised Statutes 
Missouri 1~29 , the certif icate provided to be sent to 
the county court should contain the separate votes of 
the mayor and of each member of the council and that 
such votes ahould be counted by the county court in the 
aame manner aa it' the lDA'JOr and meabera of the council 

---
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were present and cast their vote• for t heir choice• 
shown in the certificate, and if only one choice ia 
certified t he vote must be counted on each ballot 
for that choice. 

Yours very truly 

HARRY H. KAY 
Assistant Attorney General 

APFROVED 

J . .&; • TAYLOR 
(Acting) Attorney General 
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