BOARD OF FUND COMMISSIONZRS: Not authorized to ipvest public
school fund.

PUBLIC SCHOOL FUND=- To be invested at
direction of State
Board of Education.

p¥
darch 28, 1936

Honorable lorrest Smith
State Audlitor
Jefierson City, kissourli

Dear ir. Smith:

Acknowledgment 1s made of your recent request
for an opinion from this office, on the following matter:

"Is 1t permissible under the
law for the Fund Commission
to sell building bonds which
they have now authorized te
be sold for Investment of
funds In the State Sehool
and Seminary Funds at par?
Under the provisions of
Seection 9724’ Re Se 310.1929,
I believe the fund Commis~-
elon's authority to buy state
bonds for investment purposes
is clear.

You will recall that at the
Board meeting held on the 18th
day of February,l936, it was the
opinion of the Soard that 1t
reserve the right to purchase
+50,000,00 of the State of
dissouri Bullding bBonds Series
"5", which they expect to sell
on the 7th day of April on the
bid price. If the Fund Com=
mission has the right to sell
+50,000,00 of sald bonds to
these various asecounts, then 1t
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would only be necessary to
advertise for sale to the
publie $1,950,000.,00 in lieu
of $2,000,000.00 suthorized
by the Board."

Before concerning ourselves with particular
statutes bearing upon the questions involved, we direct
attention to the pertinent constitutional providélonms.

Seetion 9 of Artiecle XI, which was derived
from the Constitution of 1865, reads as follows:

"No part of the public school
fund of the State shall ever

be invested 1n the stock or

bonds or other oblirations of
any other State,or of any county,
ceity, town or corporation; and
the proceeds of the sales of

any lands or other property which
now belong or may hereafter be=-
long to sald eschool fund shall

be invested in the bonds of the
State of Missourl, or of the
nited States."

By virtue of this provision the public school
fund of the State ecould only be invested in bonds of the
State of Missourl or of the United States. The publie school
fund referred to in that provision is obviously the "publie
school fund" referred to 1n Seetlon 6, of Article XI of the
Constitution, which reads, in part, as follows:

"The proceeds of all lands that have
been or hereafter may be granted by
the United States to this State,and
not otherwise appropriated by this
State or the United States; also,
all moneys, stocks, bonds, lands

and other property now belonging to
any State fund for purposes of
education; also, the net proceeds

of all sales of lands and other
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property and effeets that may accrue
to the State by escheat, from un=
claimed dividends and distributive
shares of the estates of deceased
persons; also, any proceeds of the
sales of the public lands which may
have been or hereafter may be paild
over to this State (1f Congress will
consent to such appropriation];
also, all other grants, gifts or de-
vises that have been, or hereafter
may be, made to this State, and not
otherwise appropriated by the State
or the terms of the grant, gift or
devise, shall be paid into the State
treasury, and securely invested and
sacredly preserved as a public school
fund# # # % % %"

Therefore, the monsys which are a part of the
publie school fund set up and deseribed in Seetion 6 of
Article XI, may only be invested in bonds of the State of liis=-
sourl or of the United States,

e now direect attention to the provisions of
Article 24, Chapter 57, Revised Statutes Missouri 19290, An
examination of Section 9712, HRevised Statutes 1929, reveals
it to be practically a re-enactment of Section 6 of Artiecle
XTI of the Constitution, exeept that 1;n£rovidel that the
public sechool Tfund shall be Iinvested er the direction of
the State Board of fiducation "inm the bonds of the United
States, bonds of the State of Missouri, or state certificates
of indebtedness."”

Sectlion 9715 is more clear in its direction
respecting the investment of the fund and provides, in part,

"W¥henever there shall be in the
$reasury or elsewhere, subjeet to
the order of the treasurer, any
money belonging to the capital of
the public school funds, the state
auditor shall meke reports thereof
to the state board of education,
who shall direet the investment of
the same in bonds of the United
States, bonds of the State of Mis-
souri or state certificates of in=-
debtedness.# % i % # « #"



Honorable Forrest Smith -4- March 28, 1936

these statuto provisions the State
Board of bducation 1s charged with the duty of lnvest-
ing the putlic school funds .

Before concluding this opinion it seems
desirable and advisable to refer to other constitutional
and statutory provisions which may appear to be conflict-
ing with the decislon reached herein. ‘e first refer
to Seetion 26, of Article X of the Constitution, which
reads as follows:

"All certificates of indebted-

ness of the State to the 'publie
school fund' arnd to the 'seminary
fund' are hereby confirmed as

sacred obligations of the State

to sald funds, and they shall be
renewed as they mature for such
period of time and at such rate of
interest as may be provided for by
law. The General Assembly shall

have the power to provide by law

for the issuing certificates to

the public school fund and seminary
fund, as the money belonging to

sald funds accumulates in the State
treasury: Provided, That after the
outstanding bonded 1ndebtedness has
been extingulished, all money accumu=
lating in the State treasury for
above named purposes shall be Invested
in registered county, municipal or
school district bonds of this State
of not less than par value. #henever
the State bonded debt 1s extinguished
or a sum sufficient therefor has been
received, there shall be levied and
collected, in lieu of the ten cents
on the one hundred dollare valuation
now provided for by the statutes,an
annual tax not to exceed three cents
on the one hundred doll rs valuation,
to pay the accruing interest on all
the certificates of indebtedness,the
proceeds of which tax shall be paid
inteo the State treasury and appropriated
and paid out for the specific purposes
herein mentioned."
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It should be noted that the foregoing consti-
tutional provision was adopted at an sleetlon held November

4, 1902, At the time of that eleetion the bonded indebted-

ness of the State of Missouri was practically extinguished,
and, therefore, the provisions of Seection 9 of Article XI of
the Constitution would prevent the investment of the publie
school fund and the seminary fund in anything other than
bonds of the United States, '

Pursuant to Section 26 of Article X, the
legislature enacted Seetlion 9724 authorizing the State
Board of Fund Commissioners to Invest the money in the
Publie Sechool Fund and in the Seminary Fund in reglstered
county, municipal and school district bonds of this State.
Subsequently this section was amended so as to purportedly
eauthorize the investment of such fund 1In levee and drain-
age distriet bonds, We shall not pass upon the consti=-
tutionallity of this amendment, It is certalin, however,
that Seetion 9724 was enacted for the purpose of authore
izing the board of fund commlssioners to invest the
applicable funde in these bonds., No authority is given
to invest the funds in State Bonds or in United States
Bonds. Without going into the apparent conflict be-
tween these constitutional and statutory provisions, no
authority to invest the publie school and seminary funds
in State bondes 1s placed in the Soard of fund Commissioners,

In our investigation of this law we have
not overlooked the provisions of Seetion 11464, Revised
Statutes Miscouri 1929, which authorized the Governor,
Breasurer and Auditor to invest the public school fund and
the seminary fund 'n bonds 1sesued pursuant to authority
of the first three subdivisions of Section 44 of Article
Iv of the Constitution, |Needless to say, the bullding
bonds are lssued pursuant to authority of the fourth sube
division of Section 44 of Article IV, and therefore
this section is not applicable to the instant problem,

COKCLUSIOR

It 1s, therefore, the opinion of this office
that the State Board of Fund Commissioners 1s without
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authority to purchase state bonds for the public school
fund.

Roapoetfg}lfvaubuittod.

\

7 BARRY G. WALTNER, Jr.
Asslistant Attorney General

APPROVLD:

JOHN 7. HOFFNAN, Jr.
(Actin-) Attorney Genoral
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