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Dear Jlr • Simps n : 

This wtll ackno,.,ledge the r eceipt of your letter of 
January 4 , 1944, in which you request an opinion from this 
off ice . Omitting caption and si~na~ure , the full text of 
your letter Is aR follows: 

"I have b en aslced to send t he 1 ollowing 
question to you ~~r yo~r opinion . 

"One of the schools of the county has one 
member of the s i x man board who has bren 
inducted into the armed oroes . His term 
expires in April , 1945. ~hould the board 
aJpoint so~e rna to ri ll the v~ccncy until 
next school election, then elect a man 
to serve the rema i ning year , or does any 
vacancy exist . 

"I will appreciate an early reply. " 

Directing our attention to vhose sect ions of our stat
utes invol ving the government , control and management of 
sch ... ol di s tricts , we find that at Section 10467, P . s . ·~o ., 
1939 , provislon ~as been made for the organization of a 
school district. This s ection also outlines tho procedure 
for the election of offic rs and spe ci fical ly details the 
kind and character of records necessary for the t r ansaction 
of bueiness·. Officers of the distri ct are named and des
i anated ~as directors ~Wl~h respect to tillin~ of vacancies 
which ~Y occur i n the beard, we find a subsequent sect ion 
appl ies. 

Section 10468 R. s . Missouri, 1939, reads : 

"The r overnment and control of such town or 
city school district shall be ve sted in a 
board of education of s i x members , wh o 
shall hol d t heir offi ce f or three years 
and until their succes sors are duly e l e cted 
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and qualified, and any vaca~cy occurring 
in sa i d board shall be f illed in the same 
manne r and with like effe ct as vacancies 
occurring in boards of other school 
districts are requir ed to be f i lled, and 
the person appointed shall hold office t i ll the 
next annua l meeting , when a director shall be 
elected f or the unexpi red term . ( R. s . 1929 , 
f ee . 9 -:2 7 . ) 

In f illing 'llacancies this sect ion sta tes "any vacancy 
occurring in sai~ board shall be f illed in the s ame manner 
and with like effect a·s vacancies occurring i n boards 
of othvr school ui stri cts are required to be f illed . This 
l~7uage directs us to another section of the statutes 
r.hich is devoted exclusively· to the fill!~~ o~ vacancies in 
Boards of Directors in all co~on scnools of t his sta~e . 
The f ull text is as f ol lows: 

11 If a vacancy occur in the o 1 ice of ciir
ector, b y aeath , r e signation , r efusal tc s erve , 
re peated ne~lect of duty or removal fr om the 
dis&r i ct , the r effs l nlng d irectors shall , 
be1ore transact ing any o ficio.l bus ines , 
appoint some suitable person u O . ill su~h 
va cancy; but should t hey be un&.bl e t o &.t'>r ee 
or should there be moro t han cne vacancy at 
an) one t ime , the county auperlnt ~ndent of 
public school s shall , upon not i ce of such 
vacancy or vacancies be in. 1iled with him 
i n writing , i mmediatJly ~ ill the s ame by 
aopointment , and n0~i1y said parson or per sons 
i n writi~ of such a ppointment ; and the 
pt rson or persc .. 1s a poi .ted .mdei· t he pro
vi.lons o~ this sectio~ shall c moly ~ith 
the r equirements of section 10421 , and 
shall serve u.1&il the next &n ual s chool 
m et_ng . (- . ..... . 1929 , ..:>ec . 9290 . ) 

From o~r readine of the above we tind that , if , 
and when, a vacancy occurs ln the off ice of J irector, 

1 . By death , 2 . Resignat ion , ~ . Refusal to serve , 
4 . hepeated neglect. 5 . Removal f rom the distr i ct , 

the remaining directors shall a )point a suitable per son 
to f ill a vacancy . 

It now becomes necessary to deter ine whether the 
i nduction of a direct or into the Armed Porces would create 
such a vacancy as contemplated in Sec . 10423, R. S . Mo ., 1939 . 
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0nr u r ome Court · a~ "'ad occrs i on to pas s on 
this question ln t~o rec nt cas s , t~te ex inf . 

c i t t ri ck v . \"'i lson , 1 c f . " . ( 2C1 ) 499 and ' tet1J 
ex rel . c !All hey v . ~" r yston , l CZ. , • ·· • ( 2d) 33v •. In 
the former C t... Se a c.. l r cuit clerk had b•vn inuucted into 
the Armed ~orces . ~he ~ overnor a pointed , after declaring 
a vacancy , a successor rnd a test suit fil~d in order that 
the <u pr e e Court pa~s n the question as Uo whether a 
vaca cy l1ad. c .. cw red · n tr . • 1 ce . This decision, which 
we s,&ll ~uote at ln~·th, def initel y state s that induction 
i nto the armed services under the felective Service Act, 
does not affect the title or compensation of he office . 

In St~te ex inf . cKittrlck v . f ilson, 166 ~ .~ . {2d) 
499 , f:e j ind : 

":~ ~ This is a "'rOCE' ad· "' fT ln quo wo.:-r nto 
instituted ln this co rt y the at .. cr.J.ey 
genero l a!"' r "'lator to determ:ne r·esp~..ndent 1 s 
r i rht to hold be f 'ct of clerk c t he 
circuit court of fenry ounty . ·he respondent 
wcr e ointed t o thi~ off ice by the r varnor on 
April 4 , 1 942 , anu \Y&f co i~s.:m.cd ' to ! ill 
the V r c._- Cy in t;he 0 j iCe • I .;: 

11 -he question f'or decision i s whether \,all ' s 
i nduction into t;he army under the Selective 
~ervice Act resultin~ in lis 1LLil 'ty p~r-
oo ally to ~ rfor m t he ducies vf hi s of~loe 

c·us ed h im auvo~aticrlly LO lOrfei t his o fice8 

"It ts 01· r j ud("ment 'that \ all dtd not forf'ei t 
his nf ice by I ei~ drafted lltO the m'litary 
s ervice of hi s cotmtr; . his ~ould be e~· all y 
true 1 ~ he ad volunt~ered for the duration, 
particularly in view of u~r uni versal rr.~litery 
senvice • .. ·,!-

" Jnless an of ice i.5 abandoned or relinquished 
an oft"l cer is ent tled to a tr~al on the charge 
of f ailing per~onally to devote is time t o 
~e performance of hls duties. Such f ailure 
may be excusable . tpeaking of the statutory 
duties to bo performed by a sheriff t his 
court has s &id: ' It was his duty under the law 
to be and remain in attendance upon the cir
cuit court of t h is county ~hen the s ame was i n 
session, ~r ~:- -:~ unless by other pressing q~f'icial 
duties or b illness cr some other l awful 
reason he was prevente there r om . ' ur 
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emphasis ) State v . Yage!' ., 250 14o. 388 , 
157 ~ . • • 557, 561 . Verily a public 
off ice is e l d on the impl :ed condition 
l;hat the o... lc r will perform the du-cics 
bclo1~.1;:; to it . Howe· ...,r , e .... hem in 'ft1. s 
work on ubl _c )ffl c~rs noints out that 
g P.nerally lt is a wilJ~ul refusal to 
perform the duties of gn ot'fice whtch 
works a orfei ture so that a jud~ent of oust e r 
is necessal"y . The ... t_tutes cf fiOme ~t·tes 
specificLlly require such a judgment . 

'
1\\e have h.3ld 'n a case ~ imilar t o t his 

where n circuit Ju~Je wa$ Cdlled into 
activ - mll:t~rr service tbat Ar t . I I , 
uec . 1 8 of Our lC:1S ll,ll""i.on , >k . r . c:- . A . 
' t hnt n o person elected or sppointed t o 
aD\1 o ... f ice ~- .- shall ~old such o"'f1cc with-
out p~rbon~lly devor.lng his time to t!le performance 
of the dutiBs to the se~e belon~ing , ' was de~1gn
ed to ~revl'nt ' flir rr,· n- 'out ' the perf0rmance of 
the ~uties 01 nn ~tri ce to another or the con
vle~ce or rof1t of ~he o ficer and d·d not 
ap~ ly to t~e s~tu~tlon we we~e chere c01sidering. 
Stata ex r9l . ~ cCaug ey v . Grcyston , Mo . Sup.,l63, 
s . ·; . 2d 963 . onsaquently, such c.onst11;utional 
inhibl tlon is net a~posite here . 

" Regar dless of statutory provisions re spondent 
ins£sts . that Wal l l egally vacated his off ice by 
,ol .g t o war . This court has already said there 
is no technical or )eculiar me~ning to the word 
' vacant' . It means empty, unoccupied, as 
applied to an o~rice uithout an i ncumbent; an 
existing cfflce without an incumbent is vacant . 
Ari 1 '1.C\lmbent of an of11ce j s one v.ho is l egallJ 
authori zed to ~tsc.arge the uutl es ~f tnat office. 
~t~to ex rel . fanders v . Blakemore, 104 Mo . 
340, 15 s . ~ . 960 . In the last war the county 
a~torney of Sc lin e Lounty, Texaa was drafted . 
It was clai~cd h is office therebJ became vacant . 
The court held otherwise . Hamilton v . King , 
Tex . Civ . App • ., 20 o s . w. 953 . 

"Ce co~ e to the ccncl usion that there ie nothing 
i n the lo.w, constitut~<'nal , statutory or c o~on, 
which requir es us to hold that Wall has for-
feited his office by becomir~ a soldier i n the 
army . Therefore , t ho office was not vacant and the 
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appoi n-:; ent of r es ..~or.d~mt -uas unauthorized . 1.!- .!- *" 
In St ate v . Gr ayston , 163 s . ~ . (2d) 335 , Judge 

Douglas ha s t h i s t o s ay : 

1 '<{~ "rhe d ecis ion ln .. his case t urns on 
whe ther a judge of & cir cuit court wh o is 
called i nto che mllltury service of the 
United St ates a s a ~.-olonel in the ~Tati o:"l&l 

uard t hereby v~~htes his juQi ~ial position • . 

11 :'he ccns t i t ut l nc l --revision r equiring 
per < onal ot.. r for uum ce was intended f or 
another purpose . I t was de si;ned t o 
prevent 'farmi~ cut ' the performance 
01 :..he, dutlc. s of d.n o .!'icc 1..0 anotho3r 
f or the convenlc.1ce or ...~.:oof" i t of th~ 
v ... ~lear . :;:'empor ary ~ ~rforma..''lCe of the 
du~ ie s ~f ~ s~~o.nl Juace _re ovEr ed 
by law, noc by the v. isl.e s of t he r e ular 
j udge . 

" rhe s ituation we ard c nside in. i s enal
o ous t o u l eave of ab sence as vhat term i s 
understood i n the bu~iness worl d . ~he 
co - t n .:..16an ..:..:: of the term s l t;ni f1e s t emp
or~ry absence f r om duty ~ith an int~ntion 
to return# durin~ -.hi ch t i me remun~rati on 
ia su.sper.ded. 'f:e not tli th ap ... ,...oval t hat 
Judge Y:at s on has not drawn or r ece i ved 
any sclary a s circuit judge since De cember , 
l .J{O . The fact ·that J udge \.a t son is unable 
personally t o per f orm hi s judi c i a l dut ies 
while i n military service does not make his 
holdln'-' both oi'ficos i ncompatible under the 
circumst ance s . If the law did uot permi t a 
sub s t i tute to carr y on the dutie s of t he 
off ice i n h i s absence a di fferent question 
might be pr esent ed . we need nel~~or di s cus s 
notJ deci de t hat . ~ A-:<-

" All citizens s houJ..d be encoura(!ed , howe ver 
possible t o aid t he ir count ry. This i s the 
Nat i onal poli cy . ('ongr e s s ha s s a id that 
Nat ional Guardsmen , entering from Federal 
employment wi ll be restored t o their 
civilian positions and a sks pri vate employ-
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ers to make the same assur~nee where 
.possible . This is all out war where 
'every single man, woman and child is 
a partner in the most tremenduous under
taking of our American history.' More man 
power is needed than ever before. Women 
are filling the depleted ranks in defense 
industries. No man should be hindered in 
helping his country. 

"Whether fill.ing a civil governmental office 
renders service a:..s necessary as mill tary s ervice 
is not a question for the courts. 

"The situation involved in ·this case presents 
practical considerations which may call for 
aetion by our LegislLture or by the people 
in amending the Constitution. The court can 
but take the law ~s it finds it. And until 
either the Legislature or the people do 
adopt some new provision applicable to suCh 
situation, all the court can say is: Let 
no citizen be penalized because he is a 
patriot. Let us keep faith with those who 
fight for us. The motto on our great seal of 
State proclaims this. 'Let the Safety of the 
People be the Supreme Law.' 

"Our writ in prohibition shall not issue." 

CONCLUSION. 

From our reading of the above it is the opinion 
of this department that the induction into the Armed 
Forcee of a School Director does not affect his tenure 
of office. His office does not become "vacant" within 
the provisions of the statute and under the opinion as 
written in State v. Grayston, ~63 S. W. (2d) 1. c. 341. 
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The situation we ar e consider ing is analogous 
t o a leave of absence as t hat term is understood in the 
business world • 

• 

APPROVED: 

ROY McKITTRICK 
Attorney General 

LIM aLeC 

Reepectfullr submitted 

L. I. MORRI S 
Assistant At torner General 


