
' 

Bond must be g1 ven to s ecure the full 
amount of the "total annual ~ve4l1~e" of t he 
county. 
Oount y treasurer liable for f unds deposi ted 
i n an unlawful county d e pository. 

Uarch 5 , 19:3'1 . 

Honorable H. J . S1mmone 
Prosecuting Attor~ 
Vernon Count:r 
r.:evada. 141 aaouri 

Dear S!.r: 

This 111 to acknowledge rece-ipt ot yoUP letter ot 
~·ebMJ&ry 20th. 1n 11h1-eh you :requeat the opinion or th1a 
I»partment an the queatlons therein su'tmit ted. we aet tortb 
your letter in tu.lla 

"'l'ha Tl-easurer El.eet who tad'les office 
~1pr11 lat le required to. ,;iw bonda ·1n 
the total penalty of about lSS,ooo.oo. 
The. botldlag Company \11th whom he hae uade 
applica t1on rotuaes to wr1 te the bond 
unti l the .County Court baa aeleoted the 
,COUJ:lty Depoa1 tory am the Ct>unt7 t»poai
tory ba.a exeouted a bond prescribed by 
Section 12187 • the penalty of auch bond 
to be not lees tban the total amount ot 
County tunda to be deposited with auch 
depoa1 t017-. 

"'lhe COunty Cotrt 1dl.l advertise tor 
propoaala from bank!~ 1nat1 tutiona 1n 
thia County in compliance- nth eection 
12184• but the banks haft 1nd1caM4 that 
they 11111 not w.bm1 t .t;ropo•la; in which 
ca• DO pr-opoaal.a being made it then 
becomes tbe 4ut7 ot the Count,- ccnrt . 
Section 1.2189 • to aeleot one or more 
banking cox-porat1ona to act a ·a CountT 
Depoa1 tor1ea and to fix the rate or 
intere•t at DOt lesB· than 1~ .. to b-e 
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computed on the dai ly balances due the 
County aa prov~ded in Section 12L86 • 

. The banks state. t.tat t hey 11111 not p&7· 
interoat on County depoa1te. The peak 
depoa1 ta at the ~eeent time are about 

27 .ooo.oo; the pena~ty on the bonds 
which have been delJC?a! ted b.f · the present 
depoa1tary 1Jt but 150.-ooo.oo. The 
present depoa1tor1es are not willing to 
1nc:reaee d:epoa1 t bonds in ex,ceaa or 
$50. ooo.oo .. 
"It I un4eMttan:l the law the present 
banking 1nst1tut1one are County .Depoa1-
tori·es ot tunda up to the amount ot t he 
bonds depoa.1ted wttb the count,.., In 
eaae ot a tailtn'•• aaBUlldng the CoulltJ' 
bad mol"'e than $50.000.00 on depoait 1n 
.ed.d depoe1t017 the depon tory •oul4 
become the 'l'ruatee ot the County T:reasurer 
wbo· 1n turn -would ba~e a proterred cl&1m 
:tor the &mO'Wlt of depo41ts i.n excess ot 
the $50.000.00. It the preterrod creditors 
were not 1&14 100 cents on the dollar and 
a loaa was w.atalned. tb&n the Count,
Tr...,surer and the Bonding Co. woul41 becOme 
liable to tbe Count.J for t he deficiency. 

"As ata ted in the. beginning t he bonding 
Co. at the present time 1e ~tuai.ng to 
write a treasurers bond until tbe Couney 

poaitory baa complied with Section 12189. 

" s8UJD1ng tbat the Banking Corporat1ona 
of t!Ua County refuse to depoal.t boma 1n 
exceaa ot $50. 000.00 and t he total tund8 
11i the handa ot the Count~ Treaaurer amount 
to 127 .ooo .. oo then what ahould the Counb 
Trea111.1rer do w1 th the %cess of tTl .ooo.oo. 
"Aa a matter of .-econd i mportance., Section 
1218'1. Session La.wa 1935. provides that 
1n oaae a depoa1 tory b1da on ~unty tunda 
a nd t he bid 1a approved by the Cotmty Court. 
then such depository aball tile 1n the 
office ot the clerk thereof a bond. the 
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penalty of which shall not be lees than 
the total armual revenue of said county 
for the years for which the bond 1a given. 
'l'he anticipated revenue ot V<:Jrnon Co\mty 
is approximately :soo.ooo.oo. 
nw111 you kindly' advi.se whether the 
depoai t017 • proceeding UlXler Section 
12187.· is required to deposi-t a bond or 
not less than $300.000. when the avera 
daily balances of t he county are between 
twenty and forty thousand dollars? . 

nit may be t.t&t your office baa already 
written an opinion on this na:tter for sone 
other County., I would appreciate receivi~ 
an opirdon trom your office at your 
earl1e ,at conven1enC'e-. as veey little time 
reuains unt11 the County ~surer muat 
have a bond. • -

I . 

Your first question 1a: 

Section 121:8 7., R. s . Mo. 1929. a.a amended by Lawa 
of Uissouri. 1935 .. page 31-5. provides that the auec:esstul bidder 
tor tqe county money shall within ten days execute a bond with 
not less than ~ive aolwnt sureties. to be approved by the 
county court and tiled i n t h e office of t he clerk thereof. And 
said aect·1on f'urther provides that in lieu or a personal or 
surety bond~ that the eelected deposito~ may pledge 8 bonda ot 
such county .. or o£ the State of Ulssour1. or ot the Un1 ted 
~tates . or bonds tul~lt guaranteed by the. U'nited States. which 
such bonds ahall be deposited as the court · may d1ract. with 
a Trustee. Trust Company or fiduciary designated or approved 
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by it; tbe penalty or eaeh depoe-1tory•s bond to be mt le s s 
than auoh propor-tion ot the to~ annual revenue ot aal.4 
county tor the J'8&1"8 for which lnlch bond is g iven aa the alllll 
ot the part or ~ts o£ tho ruMs awarded to auoh bj,dder 
selected reape_ctively bears to the whole llllJd)er of said 
parts tho amount or the bond to be f1xed by the court." eto. 

Section 12198. R. S. r>O. 1929. provides aa ~ollows·r 

•coUNTY mEASURER Bn.IlPl' FROM LIABILITY • 
WBER.--Th& county tr<ea~er sblll not be 
responaible . for acy loae of the «>unt7 
funds through .t he ~glig~noe or failur• 
of &IV' depoa~tal'y • but nothing 1n tb1• 
art1ele ahall relea_ae. ea1d trea...-_., 
from any loss resultlng trom any otf1oial 
misoonc.tuot on hia part., or trom rea~na1-
b1li;z tor the tUDda of ~ coun~:U0£11 
A de~snirfibA11 se-.eTeOte3 a tlii 
tUJi4£!!!§8 ted;t§!nJ.D, or fortii&' tiit:•
appropi'fa!on o sucK fliMa 1n an,; JIIIO'lneP 
by hia.• 

In the oaae of Glaze -v . Shl.l.DMU'd. ~ s. \7. (2d) 726. 
1. e. 728 . it ~· said: 

"I t is well settled that a pul)lic officer .. 
is an 1naurer ot public t'unda wlUch he 
baa lawtu11z received-JI! unl.e•a · the le g1a
lature 'hi• provided ot herlri_.,.•. 

A1t was aa1d by the Supreme Court i n the case ot' C1 ty 
o~ Fayetta v. Silvey. 2~ s. w. 1019, 1 . c. 1021: 

"* ~ * 'l'h~ s•neral rule. which ia the 
rule i n tbls state, is that one of the 
dut1ea of a public of£1cer 1ntruated with 
public oone,- is to keep .aueh tunds satel7 • 
and that dut;y mwst be · per tormed at tbl 
peril of su c-h ofti~ft". Thus. 1n etfeot,. 
he 1-s an insurer ot public tunda lawt'ully 
in his possession .. atelton v. state. 5Z 
Ind. 331, 21 Am. Rep. 197; Thomssen •• 
Count;r. 6~ Neb. 777 • . 89 B. w. ~89 , 57 
L. R. A. 30~. He ia therefore liable 
~or losses which occur even without hia 
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fault. Shelton. v •. State. aupra. Thia 
standard of 11ab111t.y is bottomed on 
public poltc,-. l1n1voraity City v. Schall. 
275 Mo. 667. 205 s. w. 631. 

ttin t he laat eaae ~!~:4. 0\11" supr ... Court. 
~ng thl'o\l8h # P. s.~ applied thi.a 
general r u le to a city ~eaaur.er. into 
whoa ~s tho general t'uma of t ho city 
had passed. 1'1nCU.ng that the mt.7or a.nd alder
met hati directed the f'unda placed to the 
credit ot t he city treasurer in a certain 
truat compa.ny. which later tailed,. The 
treasurer died., a nd t he suit was instituted 
aga1nat tho adlft' nlatrator of b111 ••••• 
Th.e e.-tate waa held liable under t be general 
bond. n O"tlrith atanding the tac-t that ~ 
fund-s bad been ao d~pOnted in the t:ruat 
ce>mpat17 at t he d1r~c tion of tbe board ~ 
alderman.• · 

I n t he caee . ot Bra&'3 Gi ty Special Road D.tatr1ct v. 
Johnaon. 20 s. w. ('2d) 22-. ~. c. 2-4. 66 A. L. R .. 105 3 . the Missouri 
Supreme Court in tb.l·a leading caae aa14J 

t.tThe r uli ng 1n t he tln1'Vera1tv 01ty Oaae 
wae nade i n recognj.t1on or tbe l"Ule follow• 
ed .tn. this state., and generally tollawtad 
that the li.ab1Uty o~ the tN»a~er of • 
publ.ic ~orpo.rat1on for its 1\IDde co1Di.n.g ·1nto 
hie banda is ab•Dl\lte• State e~ P:el.- Y
Powel.l,. 6? Mo. 391>; 29 Am. Rep. 512'; State 
ex rel . v, lloore 74 1.10. 41~; 41 Am. Re-p. 
329; County ot ·Mecklenburg v.. Be&le.e., 111. 
Va-. -691,. 69 S. E. 1~• ~. R. A~• ( N. 3.- ) 
285. The rule 1a one foundod upon cO:na1der
at1ona of pub11c po11c,-. • 

In the oatte of ~verton Spe:eial Road Dlatriot V•. Bank Ot 
Everton. 55 s. ' · 335. 1.- c .. ~., tb& Su.l:r4!PD8 COurt s~ted1 

a:tn eel~ct1ng a county depodtor7 the ete~ 
may b$ all. regular up to the execution of 
a bond by the depos1 tor.v am then tr tM 
bond given doe.a not subetant.1al..ly comply 
with t he requirement• ot the statute. tt. · · 
depository •lected is no~ the 1egal depoeito17.-* 
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In the can of Huntsville Trust Company v. Noel. 
12 s. w. (2d} 751, 1. c . ?.S.f. the Supreme Court said: 

"Aa h-ereto:t'ore stated, all county tunda 
are required b-y law to be depos1 ted 1n 
a county deP>•itory. The officers of 
the county charged ·with c:l.tt1es relating 
to the depo.ai t of s uch funds tor safe 
keeping ~ agc1te ot lillli ted power a. 
and a• auch they bave no authority to 
deposit theae public mne:ya with an:y 
other than a county d•poaitory. 1btr 
a. bank or t ruat company de>ea not become 
a. coun~y depoa1 toey merel.y by being 
de 111gnated a a auoh in an order of the 
county court; it must quality aa a 
depoei toey by g1 v1ng t he aec-uri t,. 
prescribed by section 9585. I~, there
tore • the truat company had not ao quali
fied on JUDe 27 • 192~, th& deposit of 
the county t\md8 w1 th 1 t waa unla1dul J 
and it, in reoeiving aucb funds under 
eo lor of being a county depoai toey, 
wrongfully obtained possession of them. 
~e: county aoneya ao obtained there~ 
became. 1n t he ba.nds of the trust comx:any. 
a truat f"und by operation of law. These 
funis entered i n to. became commingled 
with, and t.o that extent augmented, the 
truat company's assets as a whole. Such 
asaeta may there-toPe be impressed 'with 
the tl"\Uit to the extent ot the tund s •o 
wrongt'ull7 obta,ned and com.mtngled with 
them." 

The Springfield Court ot Appeala f o11owed the Hunts'Yille 
Trust Company case in the case ot Coneol1dated School D1atllfict 
v . Ci tizens Sa.v1I18a Bank. 21 s. w. (2d) 1. c. 788. and the 
Huntsville case is cited •1th approy~ in the oaae -ot White~ 
County TPeasurer. v. Gr.eenlee. -'9 s. w. (2d} 132. 

Also. in t he caae of Boone County v. c-antle~. Commia• 
aionar, 51 s. w. (2d) 5G. 1. c. 58. the SUpreme Court turtheP 
aa14: 

"A bank wh1ch has given a bord that doea 
mt comply with the prov1e1ona ot Sect1.on 
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1218? R. s . 1929 . ~egardle ss of the 
action take:n by the county eo"urt with. 
respect to lt~ i ·s not a county d-epoaitarJ" 
el the!' 1n law or . 1n fact. And upon the 
receipt ot c·ounty funds by ·such a bank,. 
under eo lor of being a coun~ depoa1.,. • 
a trust as to funds ao depoa1ted ar1aea 
i n favor of' the county. Huntsville 
Truat ·Co~• v . lbel., 321 Jlo~ '149 .• 1. o. 
rrsrr; 12 s. w. (2d) l'fol•" 

It is t herefore t he la\7. that i f there 1a not a full 
compliance w1 th the statute-a pe~ta1n1ng to the •lection ot ·a 
depository for t he county· funds~ and a boncl ia not ~ve:n Which 
complies with the etatutes. it ia c0naid&1'8d an:'"unlaw!"ul 
deposit and 1n t.he event ot the failure of the bank .and loes 
in conaequenO:e t~l" the eount7 1a ent1tle4 to a pre.ferred 
cla.1m. and 1t the prete-.rred c·la1m .1• not •uttlcdent to pay 
the full amoUl'lt of the depoait the county t:r~~e!-' ·atnd h1a 
sureties woul.d be liable tor th& det1c1ency~· 

'lhe .case of Marion County v. Fir'at Sav1ngs Ballk ~ 
Pal~a,. 80 s. w .. (2d) 861., ia more app11eable to the facta 
stated in your lettepc. and t he co'tlr't aa14 (1. ·c. 864-865}: 

"Ih the !natant .e.a.ee, the original penal~ 
of the depoait~•s bcmd waa ~'eduCed' 
:rrom $40,000 t'O 20JOOO as of Oe'tober 5, 
1'932. Thereatter, the depesit.a i n aid 
deposl tary increaaed tram $16.,462.66 
between Novemmr 26, · 1932, and Ja.nua.ry 
31. 1953. to $.38.721 .67. The county 
o1"f1c1tls 1rere without lawf'ul authorit7 

' to &.poe1t and said depoa-S.taey, alt such, 
11as without lawful authority to receive 
the $18."'121..&., e.xce.as or depos-its over 
the pena.l amount of the· bond. tinder 
such c.ircur.u·tal'lC&a the t1 tle to -aaj,d· 
$l8~72l.a7 41d not pa.se. but rema2ne4 
1mpr.es:aed with the truat 1mpo-a&d upon 
1t wbJ.le 1n the ladul poe·sesaJ;oo ot 
the o£fJ.cial. rightfully entttl~ to 1 t ., 
&nd -.1d depoei.tary hel.d the eaDB aa · 
trustee ex male.tle:io._ School Di•t• v • ·· 
Cameron Tru.at Go ... ., 330 so. 1070. loc. 
cit. 1077. '51 s . 'W. (84) 1025; State 
ex rel .. v . Page Bank., 322. »o. 29. loc. 
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cit. 35. 14 s. w. (2d) 59'1. 599 ; Harr1aon 
Township v. People's S~te Bank. 329 
rto .. 968. loo. cit. 971~ 4-6 s. w. (24) 165; 
Clearmont School D1st v . Jackson Bank 
( ~o . App.} 37 s. w. (2d} 100&; 01t,y or 
!Sac on v. ~era' Truat Co. .( Mo . App.) 
21 s. · • (24) 643_. loe . e1 t . 644 (3); 
Special Road D1at .. v . OultleJ• 283 Mo,. 
App. 89. loe . cit. ~3. 8 s . w. (2d) 94• . 
(and other eases cited) . • 

From the above and foregoi ng we find that a public 
off'ieer is &1'1 i nsurer of public .tunds which he baa latd'ully 
received. unless tbe Leg1a1ature haa provi4ed otherw1ae; and 
that the bank or trust eompany <ices not become- a eount,
depoaiton merely b7 being "lee ted. but bonds or aecuri tiea 
mt18t be pledged which •t-tat'-y the mandates of' ·the atatute. 
And it. aa in your oaee. 450.ooo .. oo worth ot boms were 
pledged and there •• 012' ,000. 00 to the eredi t ot t h e count7 
treaw.J.-el'. ther e would be a det1e1•ncy ot $7'1.-.ooo.oo. ana. 
theretor•• 1.n event of the bank's failure. what.n.r is loat 
thereb,- the treaaurer and Ma bondaen wo.uld be liable there-
t~. . 

II . 

Your "cond queatton u: 

W111f!=\kl~advlu wbether the depoa1-

~~r 2~~: .. brJ!Hnn!ffi£? 
~~~& 

In anawe_r to this question we can only quote you the 
atatut. (Sec .. 1218'1. supra). which ._,..: 

"* •; the penalty o~ •0ch de])Oat tor-y 'e 
bond to be not l.e ss than such proportion 
ot the total annual revenue of •1d 
county ror the ,ears tor which such bond 
18 g1 ven & ·8 the a um of t he part CJr parts 
ot tbe tuDela awarded to :such bidder 
~lee ted res~ct1 vel)' bear a to the whole 
number ot said parts the amount o~ the bond: 
to be tixed. b7 the court. * * *• • 

, 
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The penalty of the . count,- depoa1tory bond waa 
d1 a:cuased 1n the -caae ot Marion CoUDb" v . Firat SaTins- Bank 
of PalnJ1ra, eupra., where1r: it wae held (1 .. •~ 86.4): 

"The penalty o.f the bond should be 
mt less than auch •to"tal annual 
revenue' to compl.7 w1 th thlt letter• 
aa well aa the ap1r1t._ o£ the statute; 
and it tor but one of'. t he f our par t1t. 
thon the penalty ot the bond moul.d be 
not le•a tban one-t'ourth or auoh •total 
annual ~'evenue. ' . The countr court 
is without au tbor1ty to fix any l e sa 
amount a-a the penalty of the boni; but 
may determine upon a grea t~r 8U1Il there., 
for. ·• 

It 1a therefore our opinion tba t the depcsi tory ahould 
deposit a bond and the penalt:y of same ahould be not leas than 
auch "total ~l re'fltnue• .of the count7., and that a bond. tlw 
penalty of 'Elich 1a only tor the avera6e daily balanoe.a o£ the 
county. would no~ be 1n oompllanoe wtth aeotion 12187.. a a amend
ed by Laws of 141aeour1 . 19~. at page Z16. 

we hope tba.t thi.a anner11 the q•at1ons submitted 
in your letter~ 

APPROVEDt 

Y. !. Ti!tbR. 
(ActJ.llS) Attorney-Genera1. 

CBHI'EG 

Very tl'Uly your • • 

COVELL R. HEWI'rl' 
Assistant Attorney-General 

I 


