
EXTRADITION: (1) Rule 21.08 of the rules of criminal 
procedure is valid and should be followed. 

(2) The sheriff, the prosecuting attorney or other offic ers 
can sign a complaint on the basis of information obtained in 
the course of investigation. Such complaint justifies the 
issuance of a warrant for the arrest of the accused . 

{3) An affidavit based on information and belief only is 
r-----------~not a sufficient basis for extradition. 

August 31, 1953 7)D 
--------tion. W. D. Settle 

Prosecutine Attorney 
Howard County 
Fayette, Missouri 

Dear Mr . Set t le: 

We have before us your letter i n wt. ich you request an 
opinion of t his department. Your letter is as follows : 

"I her eby request an official opinion from your 
office to clarify a situation w~ich recently arose. 

"By letter dated March 20# 1953, your office re.fused 
to approve extradition papers submitted to Governor 
Donnelly by which this County sought to return John 
Hayes from the State of Louisiana. 

"The reason given was that the affidavit (a copy of 
which is enclosed) was •not sufficient to charge 
the person sought to oe extradited with a crime in 
the State of Missouri,·· for the r eason that there 

is language in said affidavit which indicated that 
it is made on "1nformatiori '.,and belief".' Your letter 
further stated that an affidavit must be by one who 
had personal knowledge of t he facts that constitute 
probable cause for believing that t h e crime was com
mitted and b.· t he person charged. 

"In t his connection I would call your attent ion to 
Rule 21.08 of the Rules of Criminal Procedure adopted 
by the Supreme Court of Mi s souri, April 14, 1952. As 
y ou will note , this rule specifically provides for a 
complaint on 'information and belief' and such complaint 
is sufficient t o charge a felony and is suff icient basis 
for issuing a warrant. 



Ho n. w. D. Set t le 

WI am unr ble to see how this results in any 
'qualifica tion or limi t a tion* of the charge. 
I furthPr see no language in the quo t ed 
federal sta tute tha t requirPs any ditferent 
prooedure thP...n 1hat required by the lawe of the 
sta te seeking to extradite. 

•In vieY ot the above I reapeottully ~equest an 
opinion whether your otrtoe believes Rul.e 21. 08 
is invalid and should not be followed. I a1ao 
would like an answer on whether the sheriff, prosecuting 
a ttorney. or other officer c a n sign a compla int when 
such oftioer is not a witness w1 th personal knowledge 
but ia aoti~g on his 1nvest1ge tion of the alleged crime, 
both 'Where extradition is sought and where the defendant 
is arrested w1 th.1n the state. w 

You re~er in said letter to our refusal t o anprove the papers 
submitted 111 suppCJrt of your petition for th~ extradition of 
J ohn Hayes, rrom the Sta te of Louisiana. which retu.aal a s · 
your letter states was ba aed upon the proposition tha t the 
a ff1dav1 t aubmi tted wa s no~ sut'1'1c1ent to charge the person 
sought t o be ertradi ted. w1 th the commlsa1on ot a (lri.me in the 
Stat e of Missouri, tor the reason that the eaid affldnvit was 
m~de on inrorma tion and belief. 

You state in your lette r ' that you are unable to s~e how the 
reoital in the aft1dav1t, to the effect tha t tne accused to 
the best of affiant• s knowledge and belief d14 the ·things 
charged, r esults 1n any qual1tica t1on or 11m1tat1on of the 
charge. 

You also ci te Rule 21.08 of the. "Rules of Cr1Di1nal ProcedU!'e• 
which rule we quote as follows: 

"\ihenevE>r c omplaint shall be made in 
wri t1ng , veri f ied by oath or e.ff1rma tion 
(including a n oath or affirma tion on 
informa tion a nd belief b y a prosecuting 
e ttorney) Fnd filed in any court ha.ving 
ori ginal · j urisdiction t o try criminal 
off enses, cha r ging tha.t a felo ny h a s been 
committed by a named accused, or if his 
name is unknown, by s.ny nBme or description 
f r om which he c a n be i dentified ~~th rea sonab le 
certa.inty , i t shal l be the · dut y of the jud~e 
or ma.gietre. te thereof, · P. nd, · uuon compl e i nt made 
b y the nr osecu t1 ng a ttorney, it shall a lso be 
the duty of the clerk thereof t o i s sue a ~;arra nt 
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reciting the accusations and commanding 
the off icer to whom it shall be directed 
rorthwi. th to take the acous~~ ~nd bring 
him before suCh judge or magistrate to be 
dealt vi th accord1n~ to l aw. It' such 
warrant is 1saued under the hand or the 
judge or magistrate, it need not be sealed 
but 1r it is .issued under the hand or the 
clerk of the court, the seal of the court 
shall be attached there to. " 

-You aocura tely comment that said rule speci1'1oally provides 
for a complaint "on !~formation a nd belief". and tha t such 
complaint is sutrioient to charge a felony e nd is sufficient 
tor issuing a warrant. 

You desire our opinion as to the validity of ea id Rule 21.08. 
ART. v, Section ~ of the Constitution of Missouri is a s 
followst 

"The supreme court may establiSh rules 
ot practice and procedure for all courts. 
!he rules shall not change substa ntive · 
rights. or the ·law rela ting tn evidence, · 
the oral examin~ tion of witn~sses, Juries, 
the right or trial by Jury, or the right 
of appeal- The court shall publish the 
rules a nd fix the day on whioh they take 
eff ect, but no rulB shall t ake effect 
before six months after it~ publication. 
Any rule may be annulled or amended by a 
law limited to ~e uurpose." 

Rule 21.08 is quoted above. It is apparent from a mere 
reading of the aforesaid section of the constitution tha t 
the Supreme Court may establish rules of practice and procedure 
for all courts subject t o the provision however, tha t suoh rules 
shall not change substa ntive rights, or . the l aM rele tinR to 
evidence. the oral examint> t.ion of witnesses, juries, the right 
of ~rial by jury or the right of appeal. An ex~minP tion of the 
above quoted rule reveals tha t there ~s noth!ng therein tha t 
is viola tive of any of the 11mi t at1ons on the rule making power 
ot the court. In view of t his f eot a nd 1n view of the f eet th a t 
the oourt ha s promulga ted the rule pursuant t o the authority 
vested in i t by ART . v, Section 5, of the Constitution of 
Missouri, we are of the opinion tha t said rule is absolutely 
vel1d . 
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~J e desire t o sut_~E;est t he f act , however , t h at \vhile t h e 
a:foresaid rule authorizes t he inclusi on i n the compl aint 
of an oath or affirmation on informati on and belief by a 
prosecuting a t torney, it does not provide that t r1ere must 
be such m oath or affirmation stating t hat t lle complaint 
is made on infurmation and bel ief . We ~·e , t h eref ore , of 
the further opinion that a complai nt n ot made on information 
and belief may be in entire compliance with t h e provisions 
of sai d rule. 

\·Je shall next discus s t he questi on as to whet her or not a 
prosecuting attorne~ or other officer has a uthority to 
execute a comp l aint when h e i s acting on the basis of h is 
investigation and not on the bas is of direct personal 
k nowledge. He are of t he opinion t h at t he above quot ed 
rule pla.inly au t horizes t h e f ol lowi ng of such a course by 
a prosecuting attorney or other off icer by reason of t he 
fac t that said r uJ.e starts Wi t h t he a ll i nclusive word 
"i·Jhenev er " and says t hat , "Whenever c ompl aint shall be 
made i n writing ·::- -!:· -: :- -:. verified by oath or af'fir:ma.t i on 
or filed in any c ourt having original jurisdict i on to try 
offenses chargi nG t tmt a f elony has been committed by a 
nruned accused , {:- . -:· -:. it shall be t h e duty of t he judr.;e 
or magistrate t hereof ~: -:" .. -:; , to issue a warrant -::- .;: .;: -:: . " 

Whil e it is true that in same jurisdictions the complaint 
or affidavit must stat e facts on complainant ' s posi tive 
lmowledge and that wher e a statement is made upon hearsay 
or upon infon nation and belief a warrant cannot be issued , 
such is not the l aw in Mi ssouri . 

\ie . suggest the f act t he. t the abov'e quoted language of t he 
r ule does not l imit the aut r .. ori t :y of any officer or any 
person to file a complaint chargi ng a felony and makes no 
provision prohibi tine t he practice of making and filing a 
complaint based upon investiga ti on rather t han on first 
hand knowledg e . 

In t h is c onnecti or! He quote Secti..sn 541.J .• 020 1 P. St~o 191~ 9 a s 
follows: 

" ~·ihenevcr complain~ shall be made , in 
Hri tine and "J.pon oath , to any ll'..a.r;isLrat e 
s ettinc forth that a f e l ony has been 
co-IJJ;li tted , and t ue name of'~ the person 
accused thereof , it shall be the dut y 
of suc h mac is t r ate to i nsue a wa.r·rant 
ree l tirlr- t h e accw~ativn , and commanding 
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the officer to wham it shall be directed 
forthwith to take the accused and bring 
him before such magistrate, to be dealt 
with according to l aw." 

This section provides substantially the same procedure as is 
provided bJ t he Rule 21.08 above quot ed except t hat said r ule 
specifically includes among t he complaints pursuant to t<li1ich a 
warrant may be issued, an oath or affirmation made on informa
tion and belief by a prosecuting attorney, and except that said 
rule makes provisions as t o when and under what circumstances 
the seal of t he court shall be attached to the warrant and as 
to when and under what c i rcumstances the seal of t he court 
need not be attached which said last mentioned provisi ons are 
not contained in the statute. 

The question as to whether a compl a int may be made based on 
hearsay only and whether such complai nt is a pr oper basis for 
the issuance of a warrant is discussed in t he c ase of State v. 
Layton, 58 s .w. (2d) 454, 332 Mo . 216, 221 in t he following 
language which comprises a paragraph of t he court • s opinion 
( s . \'1 . ( 2d) 1. c. 4.57) : 

"(3) As to the complaint*s being based on 
hearsay evidence, Mr. Cbalender admit ted he 
had no first-hand knowledge of t he fact s 
attending the as sault; and that he obtained 
the information on which he filed the cam
plaint fram parties present thereat . But 
the complaint is not expressed to be 
verified on information and belief; it con
tains a positive recital o~ the facts, 
unconditionally sworn to. We know of no 
reason why t h is is not entirely sufficient 
to meet the r equirements of section 3467, 
R. S . Mo . 1929 (Mo. St . Ann. Sec. 3467) . 
See 16 C.J. Sec. 504, P• 292; State v. 
Carey, 56 Kan. 84, 42 P. 371." 

We are of t he opinion that the decisi on of t he Supreme Court 
of MiGsouri in the above q toted paragraph c l earl y establi shes 
the pr oposition that a compl aint based upon f i ndings made in 
an investigation and not on pers unal knowledge can be a proper 
basis for t he i s suance of a warrant. This proposition was again 
uphel d in State v. Frazier, 98 S . l-i . (2d) 707, 339 Ho . 966, 
1. c. 974: 
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In the last mentioned case t he comp~aint was made by the 
Sheriff of Madison County who had no knowledge of the crime 
e~oept such as he had obtained by hearsay. The following is 
a quotation f r om the Court: 

"This as s ignment is without merit. The 
affida ~nt was unconditi onally swo~n to, 
not simply verified on information and belief; 
and t his was held t o be sufficient in State v. 
Layton, 332 Mo . 216, 221, · 58 s. w. (2d) 454. 
The statute, Section 3467; Revised Statut es 
1929 (Mo. Stat. A~, P• 3110), merelJ 
provides that 'whenever complaint shall be 
made, in writing and upon oath, • • • ' the 
preliminary hearing shall bo held. Appellant 
ref~rs us to 16 corpus juris,. section 504 
page 292, Jwhioh says: 'In some jurisdictions 
the complaint or affidavitm ust state the 
fao.ts on complail;lant•s posit-ive knowledge; 
where it states t hem upon hearsay or upon 
information and belief, a warrant cannot ~e 
i ssued;' and among th.e oases cited in _support 
of the text are .St&te v. Hayward, 83 Mo. 299, 
and State v. Downing, 22 Mo . App. 504. However, 
an examination of t hese decisi ons will sh9w 
they dealt with a dirferent statute, Section 
1762. Revised Statutes 1879, now Section 3504f 
Revised St atutes 1929 (Mo . Stat. Ann., P• 3126} 1 
prescribing requirements for the maki ng and 
verification of informations filed for the 
prosecution of offenses in the t rial court. 
That statute does say the information shru.l be 
ve~1fied by the oath of t he prosecuting attorney , 
'or by the oath of some person competent to 
testify as a witness in t he case.• But the 
verified complaint to be filed under Section 3467, 
the statute hei' e involved, does not constitute 
the formal charge for a prosecution. It merely 
l aunches t he preliminary examination held to 
determine whether the accused shall be bound over 
or committed for trial, and t he statute does not 
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require that kind of complaint to be made by 
a person havi ng first-hand knowledge," 

It is quite apparGnt from the above quoted opinions of ~he 
s upreme Court of Missouri that a JrOSecuting attorney or 
other officer has author-ity to make a complaint based upon 
the results of his investigation rather than on direct 
personal knowledge'• · 

. 
Nevertheless~ neither this rule nor Sectio·~ ·;:44.020, 
RSMo 1949 purport to define the characteristics and 
essential features of an aff idavit sufficient to form the 
basis of an extradition proceeding and since t h e process 
of inter state extraditi on is based on ART . IV~ Section 2 
of t he Constitution of the United St~tes• ann~ since that 
constitutional provision is not selt:..e~ecutingj we must, 
when c ons idering the question of the sufr1c1ency of P~ . 

affidavit• f or extradition purposes; look ~o the legisla
tion enacted by Congr.ess · pursuant ther eto • . whic~ is 
embodied in Section 3182; Title 18; uSCA•t and to the 
court decisions construing said section1 

Said sect i on is here quot ed as followet 

"vlhenever the executive authority of any Sta,te 
or Territory demands any person as a fugit+ve 
from juotice, of the executive authority of any 
State, Di strict or Territory to which auch 
person has fled, and produces a copy of an 
indictment found or an affidavit made before 
a magistrate of any St a te or Territory, charging 
t he person demanded with having committed treas on; 
felony , or other crime , certified as authentic by 
the governor or chief magis t rate of the State or 
'rerritor y from whence the person so charged has 
f led, the executive authority of the State, 
Di strict or Territory to which such person has 
fled shall cause him to be arres ted and secured, 
and notify the executive authority making such 
demand, or the agent of such aut hority appointed 
to receive the fugitive, and shall cause the 
fugitive to be dali vered to such agent when he 
shall appear . If no such agent appe ar s within 
thirty days from the t ime of the arrest, the 
pr isoner may be discharged." 
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This brines us to t h e consideration o~ the question as to 
wh ether or not an ~£idavit made on information and belier 
only comes wi t h in the meaning or t he a£fidavit provided rar 
in the alternative in s aid section as an essential document 
in t he course of an extradition proceeding, and i n this 
connection we call attention to certain court decisions wh ich 
hold such affidavits insuff i cient to f~ the basis for 
extradition and we shall quote from some of them. 

ln the c ase of Ex parte Cheatha~, 95 SW 1077, 1. c . 1080, the 
roll owi n g l a nguage appears in the opi nion of tue oo •Z't :· 

"Now, the question is made as to t h is: First, 
that i t was I'l.ade on information and belief, 
and not directly predicated upon fac ts wi t hin 
the knowledge of t h e affiant, Hobert L. Hubbard . 
An inspect i or. of t he paper shows such to be 
the case; t hat is , that t he ~fidavit vras made 
on infor mation and belief only . He h ol d that 
this was not s ufficient. Ex part e Rowland, 
35 Tex. Cr . R. 108, 31 S . vl . 651; Ex parte I-1or gan 
(D . c . ) 20 Fed . 307; Ex parte Hart , 63 Fed . 259, 
11 c.c.A. 165, ·28 L.R.A. 801. In the lat ter 
case, this question was thoroughl y discussed, 
and we quot e f r om that opinion, as foll o'\-JS: ' By 
requiring s uch an · ~fidavit , the liberty of t h e 
citizen is to a great extent protected, and t h e 
executive upon whom the d emand is made i s ther e • 
by enabled t o det~~ne i f the~e is caus e to 
believe t hat a crime has oeen co~tted. To 
aut horize t he removal of a citizen of Ivtaryl and 
to the s t a t e of Hashington .for t r ial on a charc;e 
o.f crime , someth i ng more than the oath o.f a :r:e,rty , 
unfamiliar wi t h t he f acts , that he believes the 
allegations of an i nformation to be t r u e , sho:.. ld 
be r equired and is demanded by the l aw. To hol d 
other wise vioul d enabl e irresponsible and designing 
parties t o make fal se che.re es with impunity ar;ainat 
those ~ho may be t he subject t o their en~ity , and 
permit tha"n, after they have caused publ ic off icia l s 
to believe the+r representations , t o sccare the 
arrest o..nd imprisonment and 1·emoval of innocent 
persons on papers rec;ular• i n character , but \oTith 
out meri t a rU. fraudul ent ir~ f act . ' -:: ~ - -: ~ . " 

J.n l:x pa.rt0 Eorr,a.n , 20 l"ed . 29f3 , 1 . c . 307 und JOG the following 
l ungua c e occurs: 
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' ' -::- -:f ·:< I n t he affida.vi t in this cas e t he 
aff iant says ' t hat h e has reason t o believe , 
and does believe, f r om informat i on received, 
t hat one Fr ank Mor gan ara c ommit the c r i me 
of wilful murder . ' 'l'his is a charge upon 
suspicion, and t h e c onstitution of t h e United 
St ates and t he l aw of congres s are not satis 
fied with suc h a ch arc e . The affiant , Patten, 
swears to his belief . Sus pici on does not war
r ant the arrest of a part y that he may be sent 
f r om a sta t e where he may be f ound t o another , 
and it may be a distant s tate . All l ega l i n
t endments i n a c a s e vf t ld s kind are to avail 
the pr i soner . Ex parte Smith, 3 McLean, 126 . " 

.. .. ~ . 

I n l:!:x part e How:l and, 31· SvJ 651, l . c. 652 , t h e fol l ov.rins i s a 
quotati on f r om t h e court ' s opini on : 

" I t wi ll be s een by an i n specti ( n of t he 
c ompl aint t ha t II . t-~ . Carr , who swore to 
same, does not pP e tend t o have personal 
knowl edge of t h e f acts or charge contained 
in the c ompl aint . He i s i nformed and bel ieves 
t hat r el a tor h as c ommitted acts t herei n named , 
--namely , ' gui l ty o£ f r audul ent br each of t r ust , 
or larceny •; i nformed and b elieves t hat ' he 
secured t he us e of t h e name of G. B. Carr in 
order t hat h e mi ght b e abl e t o buy said h ogs on 
a cr edit , and convert t he proceeds t o his own 
us e .' The c on t ention of t h e r e l a tor is c orrect , 
t he r ul e be i ng t hat ' the aff idavit r equired in such 
cases shal l set forth t he facts and circumst~1ces 
relied on t o prove t h e crime , under oath or 
affirmation of some person familiar wi t h them 
whos e knowledge rel a t i ve t h ereto justifies t he 
testimony as to their t r ut hfulness , and shoul d 
not be t h e verifi cati on of a p erson wh o makes 
no claim t o per s ona l infor mation a s t o t he subject 
ma t t er or t he s ame . 1 See , .for an exhaustive 
di scussion o.f t his ma t t er , Lx Farte Hart , 11 C . ~ .A . 
165, 63 Fed . 249 . See also , ~x part e Smi th , 
3 McLean, 121 r'ed . Cas . No . 12 , 968 . ·rh e judgment 
below i s r ev;!r sed , and rel ator ordered dischar ged . 11 

', i e are accor dine;l y of t he opinivn , f irst , t hat l~ule 21 . 0~· , is 
val i d and shoul d be f' ollm.Jed . :\econd , a sherif'f, prosecutir1r; 
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attorney or other officer can sign a complaint when such 
or ficer is not a witness with personal knowledge, but is 
acting on facts derived as a result of his investigation 
of the alleged crime. Third, an affidavit which recites t hat 
t b e elements of t he offense charged are t rue according to the 
information and belief of t he affiant is inadequate for t he 
purpose of ext radition and does not meet the requirements of 
Section 3182. Title 18, USCA , supra. 

The foregoing opinion , which I hereb~ approve, \-sas prer ared 
by my Assistant, M!' . Samuel 14. ·.vatson. 

Yours very truly 

J OHN 11 . uALTON 
AT'l'OrlN.bY GEllli1tAL 


