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. . . . . : : ~ .: .:. ...... Major General A. D. Sheppard . . . ' ' : The Adjutant General o:r."' I.-rissouri 
Je.fferson City, 'Missouri 

.._ ____ -:-··· . . ··· ·. 
\· , 

Dear Sir: 

. This dcpartiilent is in receipt of your request for an 
o.ff'icial opinion , which reads as fo l lows: 

"Under provisions of Public Le:.w 829 , 
80th Congress, the State of MissolJ.I'i 
acquired a portion of the former 
Jefferson Bar·racks Military Re.serva tion, 
together with the improvements ·within 
··the perimeter· of the area acquired except 
telephon·e , electrical , sewage and water 
dis tribution systems. The area was ac­
quired for the use of the military .forces 
of the state, and one of the conditions 

· of the deed vras t hat for a neriod of 
twenty years i t must be used primarily 
for the training and maintaining of the 
civilian components of the Armed Forces 
of' the United States and the State of 
Missouri, and for no other purpose. 

11 However· , said deed also contained a 
second provislon to the effect that the 
State nor its assigns will sell , lease 
or othe rwise dispose of any of the prop­
erty v1it'hin t he period of twenty years 
:from the date of the deed without first 
obtaining t he \'Jritten consent of the 
General Ser•vic es Ad..":'linis tra t or or his 
successor i n function . For your infcrn:a ­
tion a copy of the Quitclaim Deed trans­
f'erring the propo.rty to the state is 
a ttached hereto . 
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"Some of the buildings acquired through 
this transfer have never been used. since 

·they. v1ere acquired by the State and stood 
v~ca.nt for an unlmovm period of time 
prior to the acquisition by the state • 
The property acquired has prL~arily been 
used as a base for the maintenance and 
training of elements o'f the Missouri Air 
National Guard, ho·wever, the developnent 
of these units had not reached the point 
where all of the structures located on 
this property were required.for their use 
when they vrere ordered back into the Active· 
Military Service of the United States at 
various dates between 1 March 1951 and 1 
November 1951. As a result of this and the 
period of rebuilding that vlill be necessary' 
a.fte·r their return to the state, it will be 
at least from three to four years before 
all of the structures in this property- vrill 
be required primarily for the organization, 
maintenance and training of said military 
f'orces. 

nOn or about 29 May an application v1as re­
ceived from the Most Reverend Joseph E. 
Ritter, Archbishop of St. Louis, for the 
use, of Buildh!gs Nos .. 27 and 27A for a 
period of two years as hieh school facili­
ties in conjtmction with the school the 
Archdiocese is now operatinc just across 
the street in Building l'Ioo '67 Vlhich they 
obtained from the War Assets Administration. 

"After a period of correspondence, an agree­
ment was reached that the Archdiocese of 
St. Louis would accept these structures in 
-ras is' co.ndi tion, and in lieu of cash rental 
f'or the use of said structures, agreed to do 
at its m·m expense all repairs and conditioning 
necessary to WAke such buildinss suitable for 
use, and at the end of the period to return 
them to the State in condition eaual or su-
'perior to that in nhich r'ecei ved: 
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"This would relieve the State of renair 
'and maintenance costs which it is esti­
mated' would be not less than $10,000.00 
during the pe:t•iod of proposed use. A 
copy of the proposed Right of Entry, Use 
and Occupancy is enclosed herewith for 
your information and review. 

11 Under the. restriction in the deed men­
tioned in the second para8raph of this 
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~ .. \ letter, clearance has been received from 
the Administrator, General Services 
A~~inistration, to the propoDal to grant 
.a Right of Entry, Use and Occupancy under 

.. . .. ·· .. ··· .. ... ... ; ..... .. : 

terms indicated. A copy of the correspond­
ence between this office and the General 

··-·.; :· 

··:· :. 
_. . .. ... . 
. • .. ' 

. Services Administrator is likewise enclosed 
tor -your information. . .,, . . :· .. . . . :~ · ... · . . ·-.. 
11An opinion is requested as to whether in 
the circ~~stances as outlined above as set 

. forth in the enclosures hereto, the Adjutant 
General has the legal right and .authority 
under the Constitution and laws of Missouri 
to execute such a Right of Entry, Use and 
Occupe.ncy. Also, if your answer is in t..~e 
affirmative, whether the execution of such 
Right of Entry, Use and Occupancy v,rould in 
any ·way jeopardize the title of the State 
to the property covered by enclosed Quitclaim 
deed. 

·· .· . . · .. urn view of the early beginning of the school 
season, i t would be appreciated if this -matter 
could be given priority and an opinion s~pplied 
at an ·early date." · ·:.' -· 
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The general rule as given in 49 Am. Jur. 270 1 Section 57, 
is as . follows: 

11 i:· i~· ~~ · the state may, as it. sees fit, sell 
or. dispose of property real or personal which 
it holds in a proprietary capacity as any 
.private 01:mer of propc:-ty may . -::--:~ -::-11 

-
·There are . no Missouri cases upon this particular pr oposi-

•. ·. 

t ion , but, as :pointed out, the rule in oth er states is t hs.t a 
state may acquire real or pcrson~l :property by conveyance, sift, 
or ~therv:is e, and sell or dispose of' it as it sees fit. Adl-:3.ns v . 
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Again in Harris v. City of St. Louis, 233 r,ro. App. 911, 
· · 2.11 s.w. (2d) 995, the St. Louis Court of Appeals said, in 

.:regard to the rie;ht of the city oi' St. Louis to rent the munic­
·~- 'j.j)al auditc:>rium _to private persons, S.Wo (2d) l.c. 999: 

- . . ~- : . ' 

~ * ~~ p· It is the law generally that a City 
·when it pwns property that, for a time, cannot 

. be used i'or a strictly public purpose may rent 
.. ·. ·.•·.· 

it i'or._ private uses. ~:· -:t- {l-11 

·:~ 
. - ~ 

~erefore, under the above authority vre beli.eve that the 
,c;.state may lease the buildings v1hich it ov1ns at Jefferson Barracks 
· ll at the present time there is no use which can be made of such 

•. ::dmildings by the state. . 

::mrlle the tec}:-l..nical designation of the contract betl'!aen 
,~e. state and archdiocese is a 11 Right of Entry, Use and Occu.ps.ncy,n 

. -:still in view of t."IJ.e fact that the archdiocese will naka re:pairs, 
it is i."'"l essenca a lease. It is, therefore, our view that the 
::state of IEisso.uri has legal right and authority UJld.er the 
.. ,Constitution and laws of 11issouri to execute such 11 Right of 
,;Entry, use and Occupancy • 11 • 

CONCLUSION 
. 

- ·.It is, therefore, the opi."Ylion of this department t::..a t 
·:the State of Missouri may execute a "Right of Entry, Use and 
-Occupancy" o.f said buildings to the Archdiocese of St. Louis 
~or the use of buildings Nos. 27 and 27A, located at Jefferson 
J3arracks, and that the execution of such 11 Righ t of Entry, Use 
.and Occupancy" 11ould in no way jeopardize. the title of this' 
~~tate to such_property • 
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Respectfully submit·ted, 
. ., I ;i 

d ! ·//J-7./.;j(, .. /' 
/7' ' . . ·/I/ II ./ I . ;;: t'' / !­
l <~ ~ <....-L_. i' {..C.'--"~-//// ~ ___. ... _. ~ /~"'"" 

ARTHUR M. 0'1illEFE . I . 
Assistant Attorney General 


