GOVERNOR: Veto of Resolution AMo. 3 passed in Joint Session

by Sixty-first Gene.al Assembly is a nullity.

Jaruery 20, 1941

¥

rronorable L. If. Gearcy, ieunstor
fionortble V.. Y. heskley -
ftousoreble 3. . Cowherd

foanorable Loy liamlin

Lembers ol the liouse of Representstives
Ltate Capltol

Jefferson Clty, .issourl

Gentlement

On Jenusry 10, 1641, the Senste and House convened
1n a jolnt session in the llouse of Fepresentetlves
pursuant to the provisions of fecticn 3 of hsrticle V.
Among the proceedings was the pessege of & resolution.
(House Journal, psge 373 Sensihe Journsel, pare 32). It
wes denominated "Joint lesclution ¥o. 3". The resolutlion
was adopted by & vote of - &syes 102, noes 63, absent 19,
present but not voting, 1. (liouse Journal, pags 44).
After the passage of the resolution, fhe joint session
dissolved.

Jn ednesieay, Janusry 1o, 1941, the Governor of
the [tete of dissourl rceturned to the Genersel Assembly

in joint session & copy of the resolution showing his

dilsapprovel end in & speclel message cited fhection 12
of /irticle V ol the Comstitutlon of lssouri as his
antiority therefor.

You submit, for an oplnion, the followlng w estion,
end have sttached coples of bthe resolution snd the
Governor's speclal message:s '

"Uid Governor Stark under the powers
ol his office of governor of the "t:te
of ¥issourl heve the constlitutionsl
authority to veto the resoluticnt?"
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I.

It is & rule of law that the veto power of the
governor must be strictly construed. It was sald in the
case of Strong vs, Jeople, 220 P. 999 (Colo.), l. c.
1002, concerning this power: o

"It can only bo exercised when clearly
authorlzed by & specific provision
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becrause, belng a power 1n derogation
of the general principle of the stcte
government, the langueage conferring

1t must be strictly construed."

In arrlving at a conclusion, it will be nececasary
to conslder first, what is & jolnt resolution as con-
templated by Article V, Section 12 of the illssourl Consti-
tution? This provision of the Constitution 1s as follows:

"The Governor shall consider gll bills

and jolnt resolutions, whidh, heving been
passed by both houses of the Genersl
Assembly, shall be presented to him. He
shall, with:ln ten days after the same

shall have been presented to him, return

to the house in which they respectively
ori;lnated, all such bllls end joint reso-
lutions, with his approvel indorsed thereon,
or accompanied by lils objJectlions: Frovided,
That 1f the General Assembly shall filnally
adjourn within ten days efter such presenta-
tlon, the Governor may, withln thirty days
thereafter, return such bills and resolutions
to the office of the Secretary of Jtate,

with his spproval or reasons for disapproval."

The abovs provision authorlzes the governor to
approve or disapprove "joint resolutions ¥ * # passed
by both houses of the General Assembly." The use of
the lsnguage "both houses of the General Assembly"

meens that a Joint resclution must originate in one
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or the other of the houses and be scted upon seperately.

Ot;erwise, no meaning can be attributed to the words "both

houses," In the second sentence of sald section, the governor

1s directed to return jolnt resolutions wlth hls approval or

dlsapproval to the "house in which they respectlvely orlginated "
This conclusively shows that a JOint resolution is one
orizinating in ons‘or the othor of the houses. If 1t does

not so originate, thils provision. of the Constitutlon has

no meening, The rule laid down ia State ex rel. Crowe vs.
Hostetter, 137 lo. 1. c. 646, 18 that "a construction of

the Constitutlion which renders meaningless any of its

provisions should not be adopted," end achering to that

rule we cennot apply a constructlion thaet renders meaninglecs
the phrases "both houses" end "house In which they respec-
tively originated," :

Another provislon which must be consldersd with
Section 12, Article V, 1s Section 14, Article V, of the
Missourl Constitutlion, which provides:

"Lvery resolution to which the concurrence
of the Senete and House of Representatives
may be necessary, except on questlions of
adjournment, of going into "joint session,
end of amending this Constitution, shall be
presented to the Governor, and before the
same shall tske effect, shall be proceeded
upon in the same mammer as in the case ol

a billl: Frovided, That no resolution shall
have the effect tor epesl, extend, alter or
amend any law,"

It 1s to be noted that this secticn uses the language,
that "every resolution to which the concurrence of the senate
and house of representatives may be necessary." This broad
languege includes the jolnt reosoclutions mentioned in Artilcle
V, Sectlon 12,

_ v thls section, the framers of the Constitution
excepted from the requirements of Article V, lection 12,
ell joint resolutions concerning sadjournments, going into
joint session and amending the Constltution, and further
prescribed the procedure to be followed in passing a joint
resolution.
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The word "concurrence" as used in Section 14, when
considered with Section 12, 1s to be gilven 1ts ordinary and
accepted meaning., It meens, consent of the other house of
the General fiAssembly. A resolution to which concurrence of
the other house is necessary 1s a joint resolution within
the meening of Section 12, Article V.

LY

In the declsion of Oklshoma liews Co. vs. Rysn, 224 P.

969 (Okla.), the seme constitutional provisions as in
Missourl were under considerction. The court deflined e
joint resolution as follows, l. c. 972:

N

" 4 4% % It further appsars that the jolnt
resolutlcn contemplated was the jolnt

act of both branches of the Leglslecture,
being first agreed to in one branch and
then sent to the other for its concurrence."

Ye next conslder the question as to whether or not a
Joint resolution must be psessed 1n the seame menner as &
legislative bill. It appears beyond controversy that
Section 14 requires & joint resolution and a billl passed by
the Generszl Assembly to follow the same procedure so far as
passage is conccérned.

In the declsion of itate ex rel, wlilcox vs. Drapser,
50 ¥a. 24, 1. ¢, 27, & jolnt resolution is regarded as a
bill: ' ‘ ’

"¥hilst in American leglslation a joint
resolution regulesrly passed ls regarded

as a b1ll (Cush. Law and Practice in
Legislative Assemblies, Sec. 2403), yet

we willingly concede thet a simple resolu-
tion passed by one house only cannot
‘abrogate, modlfy or affect a general law."

The procedure relating to the enactment or peasssge
of bills 1s contal ned in Article IV of the Constitution.
Section 26 relates to the origin of bills and provides in
substence thst bills may origlnate in either house and




muet Le read on throe different days in esch house;
soctlon 27 provides that no ©ill shall be consldered

for flnel passage unless it has been reported on by

e committee and printed for the use of the members;
section 31 provides that no ©ill shall become a law on

1ts final pesssge unless the vote is tsken by yeas and
nays, snd a nsjority of the meubers elected to each house
be recorded sg voting in i1ts favor. 7Thls mesns seventy=-
slx votes In the House &nd slghteen votes in the ienatse,
voting separsztcly - a constitutional mejority. "Lach
house," £s used 1n Section 31, refers to tection 1 of
Article IV wherelin the Constitution states the leglslative
power shall be vested In a senete and house of representstives,
and alsor cfers to Zection 57 of Article IV wherein the
Constitution declares "The. legislative authority of the
state shall be vested in a lesisletive msseunbly consisting
of & senste &nd house of representatives 3 # & "

The words "cach house" as used in lection 31, due
to bhe proviglons of Sections 1 and 67, can mean nothing
other Llian the two dirfferent branches of the Assembly
must vobe separetely and not in joint session on bills,
thus, clearly vyroving thet bllls cannot be enacted by the
General Assenbly while sitting in jolnt session. ’

After & »ill is psssed, certaein procedure must oe
foliowed to =ieke 1t e valid law. Cection 37 of iArticle
IV provides thot &fter & bLILll nas been voted upon and
passed by wach house of the General Agsembly, 1t 1s to
be sigred by the vresiding officer of each of the two
houses; Cectlon 3¢ requlres the Secretary of the Senate,
1f the bill crligsincted inm that body, or the Chief Clerk
of the [ouse of iepresentstives, 1if the bill originsted
.in thet body, to present the sawe immedisztely to the
Governor, ’ '

lHeving esteblished that & joint resclution and =a
bill must be pessed in the same menner, 1t follows that
8 jolnt resolution must origlnote in one of the houses,
be rsferred to a committee, printed, read on three dlfferent
days end adopted by & constlitutlional majority of that house,
then boe sent to the other house and follow the same proce-
durs. Thereafter, & joint résolution must be signed by
the presiding oiflcer of each house; the procedure requlred
by Section 29, irticle IV (as smended, Lews 1933, page 479) fol-
lowed end then be presented by the proper officer (Secretary
of the Senate or Chief Clerk of the louse of Representatives)
of the house, in which it originacted, to the governor.
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Joint resolutions, passed 1ln complliance wlth the
procedure heretofore set out, must be presented to the
Governor of Missouri, '

Is Resolution No, 3 & joilnt resolutlion within
the meanling of the Constitution?

Without considering the contents and the real
purport of the resolution, we shall proceed to show the
procedure followed in passing the resolution does not
meet the constitutional requirements of a joint resolu-
tion: The resolutlion did not originate in one or the
other of the houses; it was not referred to s committee
end reported uponji it was not printed for the use of the
members} it dld not have a constitutional majority of
each house voting separastely 1n their 1individual branches,
that 1s, it did not receive seventy-slx votes of the mem=-
bers of the House sltting as the House of Representatives
and elghteen votes of the members of the Senate sitting
as the Sfenate; the provisions of Section 29, Artlcle IV,
es amended, were not followed; it was not signed by the
preslding officer of each of the two houses in open ses-
sion; end, not having orlzinsted in either house, it could
not have been presented to the governor 1in person by the
proper officer (Secretary of the SHeneté or Chlef Clerk of
the House of Representatives) of the house in which it
origlinated.

The tltle calling the resolution a Joint resolu-
tion does not meke it such: The principle of law to be
followed 1s thet the substance and clrcumstances surround-
ing the passage of the resolution determlines what 1t is.
In Clty of Springfleld to the use of McEvilly vs. Knott,
49 Mo. App. 612, the clty council passed -an asct providing
for the curbing and guttering of streets. Thls act was en-
titled a resclution. When attacked on the ground that 1t
was not an ordlnance, the court looked to the formalitles
followed 1in passing the seme, and determined that 1t was
an ordinance. In Kelley vas: Secretary of Stete, 112 K. W,
978 (Mich.), the state legislature passed an act entitled
s resolution. When attacked becsuse not a blll, the court
looked to the substance and formallitles observed in the
pesssge and determined that it was a bill.

From the above and foregoing,'we are of the opinion
that the governor had no authority to disapprove or veto
resolution No. 3, and his attempt in so dolng constituted
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unwarranted usurpastion of power not vested 1in him by
the Constitutlon, and 1s, therefore, a nullity.

IX.

There 18 another reason that may be stated for
holding the governor's purported veto of thls resolution
1s & mere nullity in thsat hls veto powsr extends only to
resolutions thet are leglsleative in chsracter. In
Richerdson vs. Young,l85 S, W. 664 (Tenn.), the legislsture
had passed a Jolnt resoclutlon, that 1s, one originating
In one house and golng to the others The purpose of
thils resoclution wes to fix a dey certain for & meeting
of both houses to elect certain state offlicers. The
resolution was vetoed by the governor and thereafter the
Generel Assembly, sltting in Joint session, ignored the
veto end proceeded to elect the officers. The right of
one of those elected to hold office was challenged, and,
in the opinion, the court, of necesslty, had to determine
the validity of the governor's veto. The Tennesses
Constitutlion asuthorizing the governor to veto resolutions
18 similar to that of the State of Higsouri, and 1s as
follows:

"fivery joint resolution or order (except
on questions of adjournment), shall like-
wlise be presented to the Governor for his
signature, and before 1t shall take effect
shall recelve his slgnature; and on being
disapproved by him shall, in like manner,
be refurned with hia objections; and the
same, before 1t shall tske effect, shell
be repasssed by a majJority of all the mem-
bera elected to both houses, in the manner
and eccording to the rules prescribed in
cese of & bill."

The Court, In determining this question, seld,
l. ¢c. 678;

"But the joint resolution was not one
whleh article 2, sectlon 18, of the
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Constltutlion requires to be presented

to the executive, and which cannot become
effective without hls approval, or edoption
notwithstanding his veto. That provision
only concerns resolutions, or orders,
whlch are legisletive in their character,
end does not relate to those in regard to
mere matters of formsl procedure, of which
the Senate and House have exclusive con=
trol. There seema to be no conflict of
authoritles as to this,

"The Constitution of the Unlted Ztates
(article 1, section 7) provides that

'every order, resolution, or vote, to

which the concurrence of the Senate and
House of Hepresentatives may be necessary
(except on the Question of ad journment},
shall be presented to the Fresident of

the United fitates, and before the asame

shall take effect shall be sepproved by him
or, being dlsapproved by him, shall be
passed by two-thirds of the Zenste and House
of Hepresentetlves, according to the rules
and limltetions prescribed in the case of

a bill;' which, whille very similar to sec-
tion 18 of article 2 of the Constitution of
this state;, is brosder, in thset the require-
ment covers, not only every resolution and
order, but every vote to whilch the eoncurrence
of the Senate and House of Kepresentatives
Ere necessary.

"'his provision has always been construed
to include only resolutions which are
leglslative in their character, and 1t

hes never been the practice of the Congress

. of the Unlted States to present to the

Prosident for hils approval concurrent
resolutions, orders, or votes in rcgard to
maetters not leglslative.

"The question first arose in 1798, when
the concurrent resolutlon submitted the
Eleventh Amendwment of the Constitution
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of the Unlted States to the several
states for adoption was challenged,
becsuse not presented to the President,
as supposed to have been requlred by
grticle 1, section 7, of the Constitu-
tion, and it was held that the negatlve
of the Presldent was confined to
ordinary ceses of leglslation, and that
he had nothing to do with & resolution
of that kind. Hollingsworth v. Virginie,
3 Pball. 3281, 1 L. id. 644,

"The subject of joint and concurrent
resclutions was considered in a report
of the judiclary committee of tlie Senate
of the United =tates, submltted and
sdopted Janusry 27, 1897, in which it

is sald:

"1'e conclude thils branch of the subject

by decilding the general question submitted
to us, to wit, "whether econcurrsnt resolu-
tions are required to be submitted to the
Presldent of the United States,"™ must depend,
not upon their form, but upon the fact
whether they contain matter which 1s
properly to be regsrded as legislstive

in its character and effect. If they do so,
they must be presented for his s&pprovel;
otherwise, .they need not be. In other words,
we hold that the clsuse In the Constitution
which decleres that severy order, resolution,
or vote must be presented to the Presldent

to "which the concurrsence of the Senste and
House of Hepresentstives may be necuasary,"
refers to the necesslity occasioned by the
requirement of the other provislions of the
Constitution, whereby every exerclse of
"legislative powers" involves the concurrence
of' the two houses; and every resolutlon

not 80 requlring such concurrent asction,

to wit, not involving the exercise of
legislative powers, need not be presented

to the President. 1In brief, the nature or
substance of the resolutlion, and not its
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form, controls the gusstlon of 1ts dis-
position.' 4 lindés' precedents of the
House of Representastives, Section 3482-
3483."

The above case 1s suthority that the governor
of #issourl does not have power to veto any resolutlon
that 1s not legislative in character.

Vie procced Lo snalyze jolnt resolution No. 3 to
determine whether 1t 1s legislative Iin chsracter. DBoth
branches of the Genersl Assembly assembled in the louse
of Representatives to recelve the returns of the general
election held on November 5, 1940, in compliance with the
provisions of Article V, Section 3, and in connection
therewith resolution Ho. 3 was adopted. Ve belleve thst
resolution No. 3 1s nothlng more than a motlon reduced to
writing, psssed by the Genersl Assembly as an expression
of its wishes to 1lnvestigete the results of the election
in the race for governor.

e are of the oplnion that the resolution is not
legislatlve In charscter because it purports only to pre-
scribe a course of action for the General Assembly as &
single body, in nowise pertelning to a leglslstive matter -
in other words, an internal functlion. In order for =
resolution to be leglslative 1in character, it must lay down
& rule of sction for some person or group other than the
Genersl Assembly. That thls is true 1z to be seen from
the holding in Richardson vs. Young, supre, wherein it was
held a resolutlon prescribing a course of action for the
General Assembly, that 1t would mset at & certsain date to
elect certaln offlcers was not leglislative In cheracter.

V' have consldered this latter propositlion that
the governor does not heve authority to approve or disspprove
a resolution that 1s not legislative 1In charsacter solely
for the purpose of illustratinv wvhet may be the rule 1ln
this state. We do ot place the conclusion reached in
thls oplnlon upon that basls since we do not think 1t is
the function of the attorney general to determline such a
grave questlion, thet of reading Into the constitutlion
a new exception, that joint resolutions not leglslstive
in charsacter sre not subject to &pprovel by the governor
when thast question 1s not presented.
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We note thst the resolution 4id not recelive &
constitutional mejority of the Sencte and louse of
Hepresentatives voting separately as such., The valildity
of the resolutlon did not depend upon obtaining =
constitutional majority of each house voting separately. .
It wes necessary to obtsin only a majority of votes of
the members of both houses, that i1s, ninety-three or
more of tﬂe one hundred and elghty-four votes.

In our enalysls of Resolution No. 3, we have
‘observed 1t indicates the legislature's inteantion to
appropriate funds of the State Treasury to pey expenses
of the investigation of the election for Governor.

- Section 43 of Article IV of the Constitution of
Mlssourl provides:

M % % &% the General Assembly shall have
no power #* % % to permlt money to bhe
drawn from the treasury, except in pur-
suence of reguler sppropriatlions made
by law."

a

One employing only plein and honest reasoning
would know the Governor's veto of Eesolution No. 3 was
a nulllity, end would know also that no money can be
drawn from the =tate tressury and expended for any purpose
whetgoever except by the pessege of en eppropriation bill
by the fenste and House of neoresentativps, and sapproved
by the Governor,

Yours respectfully,

ROY HeKITTRICK
Attorney General

Hil g kW




