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GO~~RNOR: Veto of Hesolution No. 3 passed in Joint Session 

by Sixty-first Gene~al Assembly is a nullity. 

Ja.r:uery 20, 1941 

m-lora·ole L. E. ~-learcy, ~~enstor 
onor•<,blc t • ~~. \ eakley 
'.O.:.lOrable .;.:i •. u. cowherd 

J · onor &ble hoy Hamlin 
-~~embers of the ~louse of Heor;::sentctives 
Z.tf,te Capitol 
Jefferson City, ~issouri 

Gentleinen: 

On Janucry 10, 194:1, the ~.onr.,te nnG. tlouse convened 
in a. joint Beaslon in the nouse of EeJ~n'esDntE~tives 
pursuant to the provi ~>ions of ;_.ectton 3 of Article V. 
Among the procoedinL s w&s the pB.ssv.go of' a resolution. 
(House Journal, pose 37; Sen~te Journal, pa[e 32). It 
w&s denominated 11 Joint l,esolution l';o. 3 11

• The resolution 
was adopted by a vote of - ayes 102, noes 63, absent 19, 
present but not votinc, 1. (Jiouse J·ournal, p&ge 44). 
After the passa~e of the resolution, ~he joint session 
dissolved .. 

)n · .. edneslia.y, Jm1UE•.ry 15, 1941, the ~~-ov<:;rnor of 
tlE· : ttte of <ifis:c:ouri returned to the Gcner&l 1\ssembly 
-in joint session a eopy of the resolution shorring his 
di sappl'oval and. in a special n1e ssncc e:i ted :::ection 12 
of f·rticle V of the Constitution of •,';iss ourl as his 
authority therefor. 

'l_ou subrr1l t, for an opinion, the followinf_:; cy. estion, 
and have attached copies of l~he resolution and the 
Governor 1 s special .message: 

11 Lilu Governor Stark under the powers 
oi his office of e;overnor of the :::t; te 
of ~iasouri hav0 the constitutional 
authority to veto the resolution?" 
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I. 

It is a. rule of law tho.t the veto power of the 
governor must be strictly construed. It was said in the 
case of Stronc; vs. ?eople, 220 P. 999 {Colo.), 1. c. 
1002, concerninG this power: 

"It can only be exercised when clearly 
authorized by a specific provision 
* * * • * * * * * * * * * * * * * * * because, being a power in derogation 
of the general principle of the stcte 
government, the lanc;vace conferring 
:!.t must be strictly construed." 

In arriving at a conclusion, it will be necessary 
to consider first, what is a joint resolution as con­
templated by Article V, Section 12 of the Missouri Consti­
tution? This provision of the Constitution is as follows: 

"The Governor shall consider all bills 
and joint resolutions, which, having been 
pas::.ed by both houses of the General 
Assembly, shall be presented to him. He 
shall. witl:in ten days after the same 
shall have been presented to him, return 
to the house in which they respectively 
oriL;inated, all such bills and joint reso· 
lutions, with his approval indorsed thereon, 
or accompanied by his ob j actions: Provided, 
That if the General Assembly shall finally 
adjourn within ten days after such presenta­
tion, the Governor may, within thirty days 
thereafter, return such bills and resolutions 
to the office of the Secretary of State, 
with his vpproval or reasons for dieap.P.rova.l." 

The nbove provision authorizes the governor to 
approve or disapprove n joint resolutions ~~· ~..<- * passed 
by both houses of the General Assembly." The use of 
the le.nguase "both houses of the General Assembly" 
means that a joint resolution must originate in one 
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or the other of the houses and be acted upon separately. 
Otherwise., no meaning can be attributed to the ·,-fords "both 
houses"" ·In the second sentence of said section, the· governor 
is directed to return joint resolutions with hie approval or 
disapproval to the "house in which they respectively originated. 11 

This conclusively shm·1s that a joint resolution is o~e · 
originating in one'or tb.e oth,;r of the houses. If it does 
not so originate, this provision, of the Constitution has 
no meaning. The rule laid down in State ex rel. Crowe vs. 
Hostetter, 137 Mo. 1. c. 646, is that 11 a construction of 
the Constitution which renders meaningless any of ita 
provisions should not be adopted,u and adhering to that 
rule we cannot apply a construction that renders meaningless 
the phrases "both houses" and "house in which they respec• 
tively originated." 

Another provision which must be considered with 
Section 12, Article V,_ is Dection 14, Article V, of the 
i.lissouri Constitution, which providesz 

"Lvery resolution to which the concurrence 
of the f)enate and House of Representrttives 
may be necessary, except on questions of 
adjournment, of coing into~joint session, 
E~nd of amending this Con~.titution, shall be 
presented to ·the Governor, and before the 
same shall take effect, shall be proceeded 
upon in tho same manner as in the case of 
a bill: Pnovided, That no resolution shall 
have the effect tor epeal, extend, alter or 
run end any law." 

It is to be noted that this section uses the lane;uage, 
that "every resolution to which the concurrence of the senate 
and ho~Jse of representatives may be necessary." ~1his broad 
language includes the joint resolutions 1nentioned in ft~ticle 
v, Section 12, 

By this section,· the framers of the Constitution 
excepted from the requirements of .Article V, :..::ection 12, 
all joint resolutions concerning a.djourtnnenta, going into 
joint session and amend.ing the Constitution, and further 
prescribed the procedure to be followed in passing a joint 
resolution. · 
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The word "concurrence" as used in E;ection 14, when 
considered with Section 12, is to be given its ordinary and 
accepted meaning. It means, consent of the other house of 
the General Assembly. A resolution to which concurrence of 
the other house is necessary is a joint resolution within 
the meaning of Section 12, Article V. · 

In the decision of Oklahoma News Co. vs. Hyan, 224 P. 
969 (Okla.), the svme constitutional provisions as in 
Missouri were under consideration. The court defined a 
joint resolution as follows, 1. c. 972: 

11 -::· -lr * It further appears that the joint 
resolution contemplated' was the joint 
act of both brariches of the Legisl&ture, 
being first agroed to in one branch and 
then sent to the other for its concurrence." 

V,e next consider the question as to whether or not a 
joint resolution must be passed in the same manner as a 
legislative bill. It appears beyond controversy that 
Section 14 reqQires a joint resolutio~ and a bill passed by 
the Generul Assembly to follow the san1e procedure so far as 
passage is concerned. 

In the decision of State ex rel. ~ilcox vs. Draper, 
50 Mo. 24, 1. c. 27, a joint rea~lution is regarded as a 
bill: 

"\'Jhllst in Jl..merican legislation a joint 
resolution regularly passed is regarded 
as a bill (Cush. Law and Practice in 
Legislative Assemblies, Sec. 2403) 1 yet 
we willingly concede that a simplg resolu­
tion passed by one house only cam1ot 
abrogate• modify or affect a general law." 

The p~ocedure relating to the enactment or passage 
o!' bills is contai. ned in Article IV of the Constitution. 
Section 26 relates to the origin of bills and provides in 
substemce that bills may originate in either house and 



:~mBt L'o road on thr~. e different d.ayb in e&ch house; 
soction WI l;rovides trwt no· i>ill shall be considered 
for flnfil passaGe unless it hns been reported on by 
a connni ttee and printed fol' the use of the :ne:mbors; 
section 31 provides that no bill shall become a law on 
its final passa.ge unless the vote is tsken by yeas and 
nays, e.nd a mfJjoritJ~· of the mc.:nbors el·ected to each house 
be recor<led us voting in its favor. 'fhis means--s€Venty• 
six. votes in tlle Eouse and slc;hteen votes in the :~:enate, 
votint.; separr:tt.ly - a constitutional majority. "Lach 
house," ns used in Section 31, refers to Eeation 1 of 
Article IV wherein the Constitution states the legislative 
power shall be vested in a serwte and house of representati1res, 
and also r Gfc::rs to ~:action 57 of Article IV wherein the 
Constitution declares "The. legislative authority of the 
state shall be vested in a lesislEtive aesernbly consistinG 
of a senste and house of representatives ·:i- -~<- -~~ • 11 

rn.te WOrdS !I O&Ch hOUSe 11 [lS UE.:ed in ;_,ection 31 1 dUe 
t_o U1e prnvisions of Sections 1 and. 57, cnn moan pothing 
other tL.un the two diffarent branches of the Assen1.bl:;? 
;·1ust vote f:H:7.LJD.rt tolJ. ancl not in joint session on bills,. 
thus, clearly ,provin~::; that bills cr,~mot be enncted by 'Llw 
General Assenilily ~1ile sitting in join~ session. 

After a bill is pe.ssed, certai~ procedure must oe 
followed to make it a valid lav.r. c::ection 37 of I·.rticle 
IV provides thnt nfter Et. bill has been voted upon and 
pasE:cd by (:a.ch house of the General Asser1tbl~{, it is to 
be signed by the presiding off:teer of e nell. of the ·!;wo 
houses; Section 3c_; requires the Secretary of the .Sennte, 
if the bill oric;in1:ted in that body, or the Chief ClGrk 
of the House or Reprosent~tives, if the bill originated 

. in t:twt body, to present the same imraedi&tely to the 
Governor.. · 

Having established that a joint resc:.lution and a 
bill must be passed in the same mar...ner, it follows that 
a. joint resolution must originnte in one of the houses, 
be referred to a committee, printed, read on three different 
days e.nd adopted by E constitutional majority of that house,. 
then be ~;ent to the oth,,r house and follow the same proce­
dura. 'I'hereB.fter, a joint rl~ solution must. be signed by 
the presidins officer of each house; the procedure required 
by Section 29, ~rticle IV (as &mended, L&ws 1933, page 479) fol­
lowed and then be presented by the proper officer (Secretary 
of tb.e 2>enHte or Chief Clel~k of the House of Representatives) 
of the ho-:.. se, in which it oric;in::.ted, to ti1o governor. 
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Joint resolutions, passed in compliance with the 
procedure heretofore set out, must be presented to the 
Governor of Mis5ouri. 

Is Resolution No. 3 a joint resolution within 
the meaning of the Constitution? 

Without considering the contents and the real 
purport of the resolution, we shall proceed to show the 
procedure followed in passing the resolution does not 
meet the constitutional requirements of a joint resolu­
tion. The resolution did not originate in one or the 
other of the houses; it was not referred to a committee 
and reported upon; it was not printed for the use or the 
members: it did not have a constitutional majority of 
each house voting separately in their individual branches, 
that is, it did not receive seventy-six votes of the mem• 
bers of the House sitting as the House of Representatives 
and eighteen votes of the members of the Senate sittinG 
as the Senate; the provisions of Section 29, Article IV, 
as amended, were not followed; it was not signed by the 
presiding officer of each of the two houses in open ses­
sion; and, not having orieinnted in either house, it could 
not have been presented to the governor in person by the 
proper officer (Secretary of tha Senat~ or Chief Clerk of 
the House of Representatives) of the house in which it 
originated,. 

Tho title calline the resolution a joint resolu­
tion does not make it such. The principle of law to be 
followed is that the substance and circumstances surround­
ing the passage of the resolution determines what it is. 
In City of Springfield to the use of McEvilly vs. Knott, 
49 Mo. App. 612, the city council passed·an act providing 
for the c'llrbing and guttering of streets. This act was en­
titled a resolution. When attacked on the ground that it 
was not an ordinance, the court looked to the formalities 
followed in passing the same, and determined that it was 
an ordinance. In Kelley vs• Secretary of State, 112 N. w. 
978 (Mich.), the state legislature passed an act entitled 
a resolution. When attacked because not a bill, the court 
looked to the substance and formalities observed in the 
passage and determined that it was a bill~ 

From the above and foregoing, we are of the opinion 
that the governor had no authority to disapprove or veto 
resolution No. 3, .and his attempt in so doing constituted 
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unwarranted usurpation of power not vested in him by 
the Constitution, and is, therefore, a nullity. 

II. 

There is another reason that may be stated for 
holding the governor's purported veto of this resolution 
is a mere nullity in that his veto power extends only to 
resolutions that are legislative in character. In 
Richardson vs. Young,l25 s. \V., 664 (Tenn.), the legislature 
had passed a joint resolution, that is, one ori,::;inating 
in one house and going to the other, The purpose of 
this resolution was to fix a d.e..y certain for a meeting 
of both houses to elect··certain state officers. The 
resolution was vetoed by tl1e governor and thereafter the 
General Assembly, sitting in joint session, ignored the 
veto end proceeded to elect the officers. The right of 
one of those elected to hold office was challenged, and, 
in the opinion, the court, of necessity, had to determine 
the validity of the governor's veto. The Tennesa'ee 
Constitution authorizing the governor to veto resolutions 
ia similar to that of the State of Mit;isOuri, and is as 
follows: 

"Every joint resolution or order (except 
on questions of adjournment), shall like­
wis~ be prese~ted to the Governor for his 
signature• and before it shall take effect 
shall receive his s,ignature; and on being 
disapproved by him shall;. in like manner, 
be returned with his objections; a~d the 
same, before it shall take effect, shall 
be repassed by a majority of all the mem­
bers elected to both houses, in the mannt:Jr 
and according to the rules prescribed in 
case of a bill." 

The Court, in 6etermining thia question, said, 
l. c. 678: 

"But the joint resolution wns not one 
which article 2, section 18, of the 
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Constitution requires to be presented 
to the executive, and which cannot become 
effective without his approval, or adoption­
notwithstanding his veto. irhat provision 
only concerns resolutions, or orders, 
which are legit>le.tive in th'eir character, 
and does not relate to those in regard to 
mere matters of forme.! pi•ocedure, of which 
the Senate and House have exclusive con­
trol. There seems to be no conflict of 
authorities as to this. 

"Tho Constitution of the United States 
(article 1, section 7) provides that 
'every o~der, resolution, or vote, to 
which the concurrence of the Senate and 
House of R_epresemtntives may be necessary 
(except on the question of adjournment), 
shall be presen'ted to the President of 
the United t:'tates, and before the same 
shall take effect shall be approved by him 
or, being disapproved by him, shall be 
passed by two-thirds of the Sene.te and House 
Of Representatives. according to the rules 
and limitations prescribed in the case of 
a bill,' which• \'Jhile very similar to sec­
tion 18 of article 2 of the Constitution of 
this state, is broader, in that the require• 

- ment covers, not only every resolution and 
order, but -every vote to which the concurrence 
of the Senate and House of RepresentHtives 
are necessary. 

"This provision has always been construed 
to include only resolutions which are 
legislative in their character, &nd it 
has never been the practice of the Congress 
of the United 2,ta_tes to present to the 
Pr<';sident for his approval concurrent 
resolutions, orderB, or votes in regard to 
matters not legislative. 

"The question first arose in 1798, when 
tho concurrent resolution submitted the 
~leventh Amendment of the Constitution 
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of the United States to the several 
states for adoption was challenged, 
because not presented to the President, 
as suppo~ed to have been required by 
article 1, section 7, of the Constitu­
tion, and it was held that the negative 
of the President was confined to 
ordinary cases of legislation, and that 
he had nothing to do with a resolution 
of tnat kind. Hollingsworth v. Virginia, 
3 Dall. 381, l L. ~d. 644. 

"The subject of joint and concurrent 
resclutions was considered in a report 
of the judiciary committee of the ~:enate 
of the United ::.:.tates, submitted and 
adopted January 27, 1897, in which 1t 
is said: 

,. 'We conclude this branch of the subject 
by deciding the general question submitted 
to us, to wit, "whether concurrent resolu­
tions are required to be submitted to the 
President of the United States,.tt must depend, 
not upon their form,. but upon the fact 
whether they contain matter which is 
properly to be regarded as legislative 
in its character an4 effect. If they do so~ 
they must be presented for his approval; 
otherwise, .they need not be. In other words, 
we hold that the clsuse in the Constitution 
which declare!B that every order, resolution, 
or vote must be presented to the President 
to "·which the concurrence of the Senate and 
House of Representatives may be necc:ssary," 
refers to the necessity occasioned by the 
requirement of the other provisions of the 
Constitution, whereby every exercise of 
"legislative powers" involves the concurrence 
of the two houses; and every resolution 
not so requiring such concurrent action, 
to wit, not involving the exercise of 
legislative powers, need not be presented 
to the President. In brief, the nature or 
substance of the resolution, and not its 

J 
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form, controls the question of its dis­
position.' 4 Hinds' precedents of the 
House of Representativ~s, Section 3482-
3483." 

The above case is &uthority tha.t the governor 
of rdssouri does not have power to veto any resolution 
that is not legislt:.tive in character. 

Vie proceed to analyze joint resolution No. 3 to 
determine whether it is legislative in chs.rncter. Both 
branches of the Gene1~a1 Assembly assembled in the House 
of Representatives to receive the returns of the general 
election held on t:ovember 5, 1940, in compliance with the 
provisions of Article V, Section 3, and in cormection 
therewith resolution No. 3 was adopted. V,'e believe thet 
resolution No. 3 is nothing more than a motion reduced to 
writing. passed by the General Assembly as an expression 
of its wishes to investigate the results of the election 
in the race for governor. 

Vie are of' the opinion that the resolution is not 
legislative in chars.cter because it purports only to pre­
scribe a course of action for the General J~.ssernbly as a · 
single body, in nowise pert~ning to a legislative matter -
in other words, an internal function. In order for a 
resolution to be legislative in character, it must lay down 
a rule of 8.Ction for some person or group other .than the 
General Assembly • rrho.t this is true is to be seen from 
the holding in RicharQ.son vs. Young, supra, wherein it was 
held a resolution prescribinG a course of action for the 
General Assembly, that it would meet at a certain date to 
elect certain officers was not legislative in character. 

~e have considered this latter proposition that 
the governor does not hcve authority to approve or disapprove 
a resolution that is.not lee;islative in charHcter solely 
for the purpose of illustrating what may be the r1.lle in 
this state. We do not place the conclusion reached in 
this opinion upon tho.t basis since we do not think it is 
the fQ~ction of the attorney general to determine such a 
trave question, that of reading into the constitution 
a new exception, that joint resolutions not legisl&tive 
in character are not subject to approval bJ-' the governor 
when th&t question is not presented. 
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V,'e note that the resolution did not receive a 
constitutional nutjority of the ~Jennte and House of 
Representatives votinc separately as such. The validity 
of the resolution did not depend upon obtaining a 
constitutional majority of each house voting separately. 
It was necessary to obtain only a major1ty of votes of 
the members of both houses, that is- ninety-three or 
more of the one hundred and eighty-four votes. 

In our analysis of Flesolution No. 3, we have 
observed it indicntes the legislature's intention to 
appropriate i'unds of the :::tate 'l'rensur:r to pay expenses 
of the investigation of the election for Governor. 

·Section 43 of Article IV of the Constitution of 
Missouri provides: 

" -:.~. -:~ -ll- the General Assembly shall hHve 
no po.wer ~'" .,,. -rio to permit zuoney to be 
drawn from the treasury, except in pur­
suance of regular appropriations made 
b:,r law.'' 

., 

One employing only plain and honest reasoning 
would lcnow the Governor 1 a veto of Resolution No. 3 was 
a nullity, and would know also that no money can be 
drawn from the ::'tate trea=:mry and expended for any purpose 
whatsoever except by the pasaage of an appropriation bill 
by the Senate and House of Hepresentatives, and approved 
by the Governor. 

Yours r·espectfully • 

ROY l>'icKITTRICK 
Attorney General 


