
LABOR COM~ISSIONER : Labor and Indust r i al knspection 
Depart~ent must r etain re ports i ndefinitelv . 

\ 

' 
October 12, 1939 

= 

FI LED 
Mr. Earl H. Shackel ford 
Commis$ioner of Labor 
Labor and Industrial Inspection Departmen~ 
Jefferson City, Missouri 

Dear &ir& 

t l 
we are i n receipt of your request f or an opinion, 

under da t e of October 10 , 1939 , which reads as f ollows: 
' ' 

"Under Sect ion 13176 of the Revised ~tatutes 
of Missouri , 1929 , 'the title , contrpl and 
management of all personal property , books , 
recorda , documents , of fice e quipment~ and 
files of the Bureau of Labor Statistics, 
t he Industrial Inspection Department , are 
hereby transferred to and vested i n the 
Department of Labor and Industrial Inspection.' 
Section 13177 also refers to the same Rubject . 

"During the cou rse of years we accumulate 
quite a f ile of i nspector's dail y cash re ports, 
duplicate copies of i nspection cer tif icates 
and compliance orders . These forms are used 
by the auditors in checking the recor ds of 
the department but after such an audit has 
been made and the records cleared neither 
t he department or anyone else has any u se 
for t hem. Have we t he authority to destroy 
such inspector's dail y reports, duplicate 
copies of inspection cer t ificates and com
pliance orders , or should they be retained 
1n oUr files indefinitely?" 
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S~etion 4073 R. s. Mo. 1929 . reads as f ollows: 

"Every officer or other person having t he 
custody of any r ecor d , paper, doGument or 
proceedings, or any will, ~eed or other writ
ing , s pecif ied i n either of the last two 
sections, who shall fraudulently take away, 
withdraw or destroy any such record, paper, 
document , proceeding, will , deed or instru
ment of writing f iled or deposited with htm, 
or left in hi s custody, shal~, upon conviction , 
be punished by imprisonment in the penitent iary 
not exceeding f ive years . " 

The case of People v . Peek , 138 N. Y. 386 involved a 
~rosecut1on, under an act very s~ilar to t he above . 
It waa hel d t here t hat t he fact that t he c ommissioner 
of at atibt1cs of labor had prepared h is report d i d not 
authorize h~ to destroy papers giV1n6 statist i cal i n
formation which were f iled in his o£fice a nd used i n 
prepa~ing his report . It is our u nderstanding t ha t 
these files which you mention in your r equest are 
used, at least in a small part , 1n t he preparation of 
your annual report to t he Governor. That t he' off i ce 
of the Labor and Industrial Inspection l;e partment i s 
a publtc office within t he meaning of Section 4073, 
supra, does not admit or doubt . In People v. Peek, 
~pra , it was saidt 

"There can be no doubt that the Commissioner 
is a public officer. He has a fixed term of 
office, a salary, and discharge• duties for 
the public , * * * ~} • So here was a public 
o£ficer. and a public office off i c1all7 occu
pied by him. " 

In c l o•ing, t he court , in People v . Peck, supra, sa1dt 

" * * * * t he i ndictment was f ound against 

.... -- ..: 
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them under section 94 of t he Penal Code_. 
Which provide s as followsa ' A per son who 
willfull y and unlawfully remove s , mutilates , 
~estroys , conceals , or obl iterates a record, 
map, book, paper , document, or other thing 
filed or deposited in a public office, or 
with any public officer , by authority of 
law, is punishable by imprisonment for not 
more than five years, or by a fine of not 
more t han five hundred dollars , or by both. ' 
We can per ce ive no defect in t his indict
ment. The facts all e ged there i n show tbe 
commission or a crLme . As we have shown, 
t he c1rcul& s and answers written thereon 
were public papers or documents . They 
were deposited, and also, a ccording to the 
g&neral and common underat and1n0 of the 
term, 'f i led, ' with a public officer , by 
authority of law, and t he indictment al
leges that t he def endants feloniously,. 
w1llfully, and unlawfully detroyed them~ 
It matt era not , as we have ahown, whether 
this destruction took place before or after 
the con~isaioner had pr epared his report . 

* * * * * " 

CONCLUSI ON 

I~ is t herefore the opinion of t his Dep~rtment, 
i n v1e* of t he fact that there is no statute authoriZing 
t he destruction of such papers after a specified l ength 
of ttme , that such should be retained 1n your f iles 
indefimitely. 

APPROVJiD & Respectfully submitted, 

W. J . BURKE 
TYHE w. BURTON 
(Acting ) Attorney- General · 

Assistant Attorney- General 
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