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Schoo:s , S~ction 9Ll7 , h . S . 1329, r equiring distric~s to m~i~t~in 
se·>~•ratn schools f or neg r o children rPsident t he1 ein , or i n. lieu 
thereof t r anspor tat ion t o and t u i t ion in such ·~ school 1n t he 
county , on )en~tlty for fJ.iJur of be.ing de:>r ivcd oi' ublic schools 
f unas , is mandatory and ot a t e SuJeri n t endent of ?ubJic ochools 
should '1SCert· .. in f acts ·ma ·~ct t her eon in a 1por t i oning such funa s . 

L 

Ron . C~ar e: ' . Let , 

F l LED 

~ I St~ te Su .L'intPndent , ublic ...-chool s , 
Jeff,. son City , 'Ji~_ouri . 

L...t!: t:r· . Geor~e B. J o'-ln . 

De.: r Sir :-

Your letler of J nu,ry : , :2..~3~ to us i s as "ol lows : 

"\..or; . .,l: int 1 , r c ched thi::: de J 1·tment u on a 
nu-,· er· of oc.; '- ..; i.:m3 from r .nt: of cc lored 
pu ils ~ y : n tr ~ :chool toard h ~e~1ect~c or 
r ~rused t o provide school f•cilitie ~ for col or d 
.)Ut->ils '-ccor in., to thr rovi. i O! ....... o!' Section 
9217. 

"Section 9~17 rov~ce: th~t Jho la any ro rd 
neglect o re U3e to com lJ ith t he ;roTis1ons 
of t hi ;;, act t hey shel l be deprived of ~ny x r t 
o! the ~u lie funde so lonJ ~s the l a' i~ not 
co:.n~liod •·i t h . 

"Each ye r during the ~onth of FU5USt tte ft. te 
Su >eri nt endcnt m~ ke_ the ~P.>Or·ti ..,nr.1ent of t he 
st~ tr school IJonejs . i lso th~ count)' cler k ~ t 
dif ferent t imes dur ing the ye r ap_or tion s t o 
eoch school dist.ict public funas der ived from 
tbC"' Fo:·f 1.,n Insur .... nce , Count:r Interest, To •.nshi J 

Intere..;t , ~n<. R' ilro~.; t~ Yes . 

" ue tion~ : 

n1 . C[ n .. he ~tr t c fu.'el intendent or 
county clerk legally ~P orti ~n 
money to school aiwt~ict s whPn 
volid info , m~tion i . av~il~ble 
shoP1ng th~t the o·rd h~r ncgledted 
or refused t o ~rovide scho~l f~cil
ities for col ored pu 1lil~? 

"2. het auld be vrlid inform~ ti ~ n ~f
f1 c1ent t o aeny the p ortion~ent of 
pu bl ic fund~ t o such diet ict s? 

"3. I s i t nece~snry t h- t s Tit of pro
hi biti on be served U JOn the st~t e 
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super int endent or county clerk 
before t he apporticncent of public 
runds can be denied a ccordi ng to Sec
.t ion 9217? 

n4 . Does t he \10rd "she.ll" in the 1 <: s t 
orovi si on o ~ Section 9217 m:ke it 
mandatory that t he state superinten
dent or county clerk deny the ~ppor
t iono.ent to a dist rict t. i thou t a "writ 
of '1rohi bi tion 11 \.hen v~lid information 
i s ava i labl e th~t thi s l aw h·s not been 
complied wi t h?11 

This Section 9217, rt . S . 13:89, follo s t he nand:>te of Section 3 , 
Jrt icle XI of the Missouri Constitution: 

"&eprrPte free public :chool s shell he est blished 
f or the educf tion of children of J.fr icr n descent . " 

Although t he Su~reme Court h~s said th~t "shall" in t he Consti
t ution does not compel the legisl~ture to act (Fchey vs Ha ck
mann, 2.31 !!o . 351, 379), because the-e i s no , ay to compel a 
legislative body to ·;ct, yet , \\hen i t doe:> e ct · nd itself u se s 
mandatory ".:oras <...nd ,provisos t o enforce the legislr tion enacted 
by it in- Jur suance of its constltution.:..l ~o .=-ers ~nd duties , t he 
administrative officers ;: r c bound the~,eby, :. s t hey do not h-ve 
t he prerog~tive of declining t o ct ,-i t h no one to c~ 11 them t o 
a ccount f or non- ction other than the voters at the next electi on, 
~s i s t he c ~se i t h l eg1Rl r tors , as the court says. 

In fact , t he K·:nsas 6ity Court of Ap~e3ls hel d Secti on 9~· 7, h . b . 
Uo . 1::1··~9 t;o be ound~tory U ).:-n t he school bo< rds i n the C"l!"e St ' t e 
ox rel . vs Cartv:ri::;ht , 122 Ap!J . 257 , 39 s. · .• 48 ~ holding th;l t "'lan
dr mus should issue to the ~o<ru to estchli sh and~ i 1t ' in ~ school 
ro~· color ed children in th~ \~st . ict '~the stctute rc _uir ed , £nd 
thi o:> c.r.. e hc..s been cited t;ith .:.;l .roval in ~t -.tc " X rel . V1hi tehee-d 
v s ' eno~, 3~6 Uo . 352, 359, 3til, 32 s . .• ( d ) 159. &o i t 
would seem t hat parties injured by non-~ction of' the hoard ht've 
a remedy by mcn damu s against the o~rd . 

Ho:ever , t'he legi !' l a ture h snim,;osed a penalty on the 
district oy the lr-st proviso of vee . ~217, ~f Jou s~y, by 
deprivin~ it of !U~lic funds in cvse of it~ bo~rd of dir ector s ' 
f ail in~ or refusing to comply v·i th thi ~ect ~on . Thou;h this 
s t e tute ' s enforcement may bear ha rd J)on the negl 'f_gent di s trict 
~nd its schools , the statute lil~P ""11 others is presu?:tptively 
valid, and i n oUr Oyinion shoul d be compli ed with by t he St a t e 
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Suoerintendent of ~.chools , vhen he cornes t o make his 
a~~ortioncent ~nd is satisfied by 1rouer inc.uiry th' t a district 
is f~i ling 01 ref ~in; to tovide ~~hool f~cilities for negro 
c~ilaren resident therein o~ reauired t; ~ec . 9217, tb£t is , either 
t o ~~int~in a seper!te sc'ool for them, or i n 1 ! u ~ h~reof orovide 
transport~t~on to ~nd tuiti n in such ~ school in thP county . 
Of co"rsc , the enforce ent of t 1is pen'lty dep n ... s first u)on the 
n~c~rt . inment of the fact of the f ailure or refu~al of the dist rict 
to comply \ith th£ l~ , nd s no r~thod o~ its deter~ination i ~ set ou t 
i n the statute, the feet shoul d be sscertained ~ s any o t her , th. t is, 
by findin competnnt 'i tnesses who t re fa-r~. li r t-:1 th +-he fects end 
co1 1 ~ testif} th r~to in court, 1f t~e f t ct ts c t~ uted therein. 
I : tile t.oc.rd is notified o" the ,.,.n osed .:. ct1on on the gr o11nd of i t s 
failure 01 refusal to ote:· this 1~ , ':here ·y.1_;ht to be !l.O great 
trour le ~'bout deter-in".n_; t~e fact ,.. , · hich nust t e \"e"!..l :no~n in any 
c.istrict , hich is actnally ->V .. "\jJ.~ng or refu stn:; . \ e do not 
t hink it necessary to· ai t for some inju~ed 1· rt1 to sue ~u~' 
\'ri t of' prohibition c...g<.in s t tnE: SupE' ... intendent, 5 the buraen Ol' ht 
not to be Jrimarily u 1on injured . e sons to en.,.orce a la .. of' t his 
~ind , ~nd if the Strte Sut:>e"'intendent should " Ct u ,on an errof of 
4"'l'ct , then thr> distrtct ~·ot'ld hf ve <~_ ts renedy by rt• ndan;us cg· inst 
him, or if the district dis utcd the vr i a i t y of t h_s roviso, jt 
cou:d r r ise th~ t cuestion al;o for the court ~ to dete.-..,ine . 

\:e '""av - not !) t n-1 , t ed to co"l: ider the duty of t1'1e 
this matt~~, bee use t ' eir leenl ~r viser i nrim 
ecuting attorney, .ho can then ~sk the O)inion of 
if he is not hi self satisfigd in reiur u thvreto . 

Trusting we hav ' ful "' :f ·:>nswered y: ur in uiriP <> , 

Respectfull y your , 

county cl er-.s in 
ily the loc'l . os
this depert~ent, 

.OEdTOli uUNN 

AP.c .kOV:::D: 

DD/.mh 

ROY M.6KITTRICK 
Lt torney Gener al 

~sst • • ttorney General 


