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I'l~NITEblTUiARy{ - CONV I CTS - WARDEN : 
\ 

When sentence concurrent -, 
I 

or cumulative. 

December 4, 1934. 
F 1 i ED 

Bonorab~ J. M. Sanders, Warden 
Missouri State PenitentiarJ 
Jefferson City, Missouri 

() 
Dear Sir: 

Your letter of October 26, 1934, requesting an 
opinion is as follows: 

•0n January 23, 1934, J. E. Jones, 
our 44206, was t ri ed aDd convicted 
of Larc-eDJ by the Cireuit Court of 
Maries Count7, Mo ., and was sentenced 
to '2 years lD the penitentiary froa 
January 23, 19 34.' 

"Later he was taken ou t on a writ 
of habeas eorpus to Gasconade 
County, Ko., and was tried and con­
victed 1D the· Circuit Court of that 
County ot Burg1arr and LareenJ aDd 
was a ental eed to '3 years in tlw 
penitentiary fro• September 11, 1934, ' 
being returned t o prison. Proceed­
ings were had tt d ifferent .times and, 
of course, under different juris­
dictions . Ho r efer ence is made in 
either coliDII1tment t o the proc eedings 
or sentence in t he ~ther . 

"Ther e a~pear1ng to be a dif ference 
of opinion among interested attorneta, 
this office would like t o know how 
much time ~ones 1a r equired to de. " 

Section 648 R. s. Mo. 1929, proYidea the l imita-
tion in Missouri upon imprisonaent or an7 person: 

"No person' s bod! shill be imprisoned 
o;: reatri!'ii6d un ess Q.I iUthOrltt Ot 
law." 
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In Meininger T• Breuer• 304 Mo . 381• at 389 
the Court diacussed concurrent and cu.alative aentences. 
and although the tacts ot said case are not identical 
with the tacts in the eaae presented. the propoaitiou 
ot law therein stated are applicable in all cases where 
a problea a S?! C1DRllative or concurrent sentences ia pre­
sented. The Court ai1d at 1. c. 39lt 

•The law then. as now was set tled 
be7ond dispute. that ln ~ abaeoce 
of a statute to t!:Jo\}r&£1. sen­
tence• were not e- a · ve. eieil 
w&re trz idilit' be -a• ~e .. 
£&; sen ~Dcmcourt ges sl]' .a:. 
mil a lii · ei\!jij iii ~ 
J:quept sal should go!!!poe ~a 

ture t i ae C!eterained or det-­
able wt!Eieerta!dtz. ta=t&e era 
aeatences D6 sort o~ ettor t was aade 
b7 the tr1~ court to reader the 
sentences cu.ulat1.e.• 

'lhere are stat utes in Jf1aaour1 'lbicll d irect the 
trial court to render cuwmlat1ve sentences Ullder certain 
circu.etances. aa tor instance Section 4466 R• s. Mo. 1929• 
which r eads as tollowa 1 · 

ttwhtm ·anz person aball be convicted or two or .ore ottenaea;-beror• sen-
tence.&il.mve bee11 noUJieidUpon 
bli ?or e!tha~tli:iie, r1aon­
ment-r5 which he shan beae enc . 

~~o:e:&:h.9fo:!!:!:-:l•:a,!r-
iilhat1cm ot the teN of 1Jii;'r1'iO'ii.Miir 
!o wHiCil &" i!iili be aCf,tiiaji! !E2! 
Pflor coniTcifOH ..... 

ProvidiDS ~or cUIIUlat1ve punilluaeat. t:ttere is 
also Section 12969# R. s. Mo. 1Q29• which provideaz 

•The person ot a conYict sentenced to 
tapr1aonaeDt in t~e peD1tentiar7 ia 
and sball be UDder the tr otection ot 
de law. and aD7 inJUP7 to his person. 
DOt authorised by law. shall .bi 
punishable in the s .. e ~ ner a·a 
11 he were not UDder conviction aDd 
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senteDCeJ ed it an7 convict shall 
commit aDJ' eri•e 1n the pen1tentlar7. 
or 1n an7 coUDtJ ot th!a atate while 
under sentence, the court bavi.D.I 
jur1ad1ct1on of cr~taal ottenaea 
in such count7 aball have Juris­
diction ot such ot.ren••• aad .uch 
convict _,. be cbargecl, tried aa4 
convicted in like .anner aa other 
peraonaJ !!! ill ttl!. 2! copY1Wff• 
the aentence Of RiA collvlct 
~ c~aa; ro~ u:-
F.itiOh at ts mrt~~9 erl t)e liei<rr Provided thit 
i'Uc coiili'rihall be aenteii'«t ro 
death. jjgJl aentense• - u=-
8QUted~ut re d ...!!, 8 ~88• 
tence w 1c I d eonv c -~ 
be:hel _a !_! pen teDtiarJ• 

Since the facta presented 1D 70ur quePJ are aot 
applicable uader tbe above aectiona (Section 4456 or 
Section 19969), aDd aince we have been uaable to find. &aJ' 
other • s1•1atlve act in 11aaour1 directing euanlat1ve 
aentencee or punia~nt 1n 111saour1. 1t re .. 1na tor 11a to 
decide what aanet1on ,ou are to place on the ju~ta 
&Dd aentencea ot two dU'tereat coUPta 1n two d1ttereat 
circuits relating to two dittereat er1.-a, w~a b7 the 
the ter• ot sa 1d juds-ata and acteneea, the aa• pr1a­
oner le co.-! tted to do tme certain• but a aid tiM oertalJl 
Ullder the two eo-.it•enta overlar and ia cUiftllat1ve to 
the exteat of aaid OYerlapp1ng o apecit 1e4 tt.e. 

. Let ua look to the Constitution 3tatlltea ud 
see the Jur1ad1.ction or a circuit court and cr~al 
courta to render Judgaeat aa4 paaa aeatence on one con­
victed of a teloaJ, 1D telon1ea where cu.U.at1ve aa­
tence 1a not ezpreaal7 pr ovided tor b7 Sta~te. tbat 1•• 
1D t'elon1ea where the Judpent ud aateDoe or the court 
1a not controlled b~ Section. 4456 and 12V69, supra. 

Article ii1 Section 22 ot the ~ssour1 Conat1t•­
t1on provided 1n part: 

have 
"The c1rcui t coun aball/ Juriadt.oe 
t1on over all cr1111Dal eaaea not 
otherwise provided tor b7 1 .. ,~.• 
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Under the Missouri Constitution. above ae~ 
out, we see that both the circuit courts ot Maries 
ColUltJ an<l or Gasconade Count7 were g1Yen Conatitutio.nal 
jurisdiction o~r the two teloDJ casea to which JOU re­
fer. 

Section 3715 R. s. lb. 1929, proYidea the ea­
senttala ot a for.a~ judgaent upon a conY1ction f or a 
telonJ ·and is aa follows 1 

• whenever a Jutpeat upoD a eonv1et1oD 
shall be rendered i ll an7 court, the 
clerk of such court ah&ll eater such 
judgaent full7 on the minutes stat­
lJli brietlt t he off enae tor 11h1cll s\1Ch 
conviction shall have been had• aDd 
the court sball inspect such entriee 
aDd confora thea to the tact a; but 
the oa1as1on or hhis dutJ. e1 tb.er bJ' 
t he el erk or judge. shall 1D 110wiae 
affect or Lmpa1r the va~1d1t7 ot the 
j"Qdgaent.• 

Both judgllenta relldered, al thougll eoa1Dg fro• 
d1fterea~ Cir c'uit ·~ Court;a at ditterat · t!Jiea, are 1n sub­
staDtial coDror.!t7 to the stat utorr requ1ruaeDts. 

Section SV17 provides f or making a certified 
copJ ot aDJ JudS.Snt and sentence to the p•n1tentiar7, 
as follon: 

~ere an7 convict shall be sentenced 
to 1mpr 1somaent 1n the pen i t enti&r'J, 
the clerk ot the court 1D which the 
sentence waa paaaed eball forthwith 
deliYer a oert1~1ed cop,r thereot to 
the sber1tf ot the couatJ. who aball• 
without dela7, either i a person or 
b7 a general and us11al deput7, eauae 
such convict to be transported to the 
pen1tent1al'J and delivered to the 
keeper thereor.• 

Section 8413 R. s . lb. 1929 provide•: 

•Whenever anJ eonvict shall be de- . 
livered to sa1d board, t~ of ficer 
having such conYict in charge shall 
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deliver to the board the certified 
cop7 of the senteace received b7 
such of f icer f ro• the clerk of the 
court. and shall take troll th• board 
a certificate of the deliver'J ot 
such convict. • 

Here we have a person dul~ sentenced~ delivered 
and now co .. i t ted under two judgaeate against hi•• OD 
one he is committed t or "~ 7eara 1n the penitentiar7 
.f'rom Janua17 23, 19:54, and on aaother i a is ca.ai tted 
tor "3 7ears i n the penttentiar,r froa Sopta.ber 11, 19~4.• 
There exists t wo ju~nta outstanding against this pris­
oner which r e .. lna to be aatia.f'led, and it 1s the Warden's 
dut~ to aatist7 the•• 7be prisoner aust compl~ with the 
aoD.ditloaa o.r both judgaents, and the Warden .ust take 
aald judgllents aa he finds tbe!l. and r estrain the pria­
oner onl7 •b7 autborit7 o.t law". 

It cannot be said tbat the Juds-ent o.r either 
Circuit Court is rendered be,ond the juriadietion ot 
either court, nor is either sentence UDCertain as to 
tille or place of puniahllent, and a a a aid be tore~ both 
aeet with atatutorr r equ1re.ents aa to tor. aDd at7l•• 
lor can i t be said that the puaishaent in either 1netance 
does not conf or. to the statutor7 punishaeat provided tor 
sa 1d teloniea. 

16 Corpus Juris , page 1372• Section 5238 atatea 
the law thna, although no Missouri cas es are used as autbor­
it7: 

•The tiae blprisoDIIent is t o ecm-
.. nce ordinar117 1s no part ot the 
sentmc•J aal Wbere the judpent 
f'l.xea the date. tbat iapri&ODIItlllt 
shall begin. it should be ooutrued 
to -an· tbat the period ot 1~~priaoa­
llellt sball begin troa the date naaed 
unleaa tbe execution ot the sentence 
is sta7ed tor the tt.e b eing in aoae 
ot the wa711 provided b7 law, in 
wh1eh eYent it ought to be computed 
fro• the tiae the pri•o•~ ia actuall7 
incarcerated•• 

Although soae states b7 legislat1Ye act have ao 
provided , we have no statute in Missouri express17 pro­
viding 1D eriainal casea tbat the judgaent and sentence 
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ot the court shall aet out apec1ticall7 the date troa 
which 1apriaomaent aball be colDput od. In ll1aaouri a 
judpent and sentence or a court or c011petent jur1adic­
t1on 1a legal when 1t 1a in good rona and contoraa to 
tbe atat utoPJ puniabaent. which waa done b7 both C~cuit 
Courts 1n the probla preac ted. 

COHCLUSIOI. 

It 1s the opinion ot tbia otrice that the 
trial court 'a power 1n both Maries and Gasconade coun­
ties waa 11~ted. upon a conTiction ot the accuaed• to 
the !*position ot a sentence authorized to be imposed. 
It 1aour opinion that it waa within the d1acret1on or 
the aecond trial court of Gaaoaaade Count7 to sentence 
this defendant his tera t o start at the d&7 or tbe 
am teDCe• and 'bat n.ch a sentence 1a no abuae or dis­
cretion on the part or the court. It tollon aa the op1D-
1on ot thia otr1ce that the Warden ia to impose 1mpr1aon­
a81lt aa per the tille shown 1n each or the judgaenta aDd 
aentmcea aDd that 1n ao tar as such two judgaeta oTer­
ld• the:r a re to 1"UJl concurrentl7 w1 th each other. Such 
a fCont1aaent 1a b7 •author1t)" of law•, allowable 1n auch 
cas ea. 

APPROVBDa 

Rot fiCill'ikict 
Attorne7 General. 

WOS:B 

Wll • ORR SAW'J'ISRS 
Assistant 6ttOPD., General. 


