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No pereon entitled to co~aatton •• de tacto 
of'ticer or employee unleaa there ia a l eg -:1-'"Qf 

F I ED' 
~~p ~,1 

\.,_ ,rv 
~ 

d/ 7 
Bon. Dan D. Carr 
SecretaPJ 
Departaent ot PeDal lDa,ltutlona 
Jefter aon C1t7• laaourl 

Dear • Carra 

Th1a la to aoknowled&e JOur letter Which reada ., 
toUowe a 

•Vader atatute. tbe Boar4 of PeDal Co•l•· 
aloeera ob&D&ed tro~ flye to tbree ...-era. 
JulJ 24• lti&J but 110 ott!elal annomaoe­
•nt ot the contlntaa •~~Mr• ••• _. 
untU AlJ8'dt .ft, lVII. 

ID tbe ••tlae. all m..-era eont!nued their 
u..al 11ae o~ aerv!ce. 

On Auguat •• tb• otfletal anaouao"•' ••• 
•4e-•tbP .. ot the aeabere OODt1n•4 Ulelr 
statue uader J-eCt•ecl aalaJ7, oae eoat1mae4 
•• warden w1Ulout .. e.rablp on the bo&I'Cl 
and the tttth ••• reltne4 of aer•l••• 

'rbla tUtb •llb•r ••• pald tor t••tJ•three 
d_,a, •~•loe •' the old eal&rJ rate, .ad 
no further ~t to hia ua been ..a.. 
whtoh brings about tbeae queat1onaa 

1 I• he entitled to a4d1t1onal r•~­
erattont 

2 If ao, at what rate ahould he M 
pald••tbe tor .. r ... ber rate ot $1100 per \ 
amro.a or the nn ••Hz- rate, :aiOO per 
annuat• 



-a- . pt. S7, tea. 
- -

Lawa of as..our1, 1138, page 31'7, sect10D 1, tteada a a 
tollowat 

• ttBPB.&LitiG AWD BlrRtfACTtJ(G CERTAI B SEC'fiOlll. 
'l'bat Sect1ona 8a16, 831 '1, 8118 ad 8119, 
APt1ele 1, Cbapeer 44, Reyiaed. Stantea 
ot tetaao~t, 1889, be and the _. are 
herebJ repealed and tour Dow Seot1ona enact• 
e4 1n lieu tbereof, to be Jmon •• a.o'1one 
8816, 8117, 8318 and 8~11, and to read aa 
tolloeas• 

You wUl eote tbat the Le.glalature apeo1ttcall7 repealed 
tour aect1ona o~ the R••1ae4 Statutae, 111~, and enaete4 l n lin 
thereof tour nn aect1ona. Rep•le4 s .. tion 8316 R. s. 1919, 
provided tor the creating aDCl eatabl1aha•t ot the DapartMnt ot 
Penal Inet1tutlona;trD4 Pepeale4 Secti on 831'7 R. s. liS, Pl'OY1ded 
tor the appo1nt~t ot .{1vt co11Bl1aa1onere b7 the Governor. Bew 
Section 8Sl6, Lawe ot •ov1, liD, pron~•• tor the oreatiJlC 
and eatablieba•t ot a depapaa•t to be bown •• the Depm-tMDt 
ot Penal Iilatltu,1ona b7 naaa; and Dft Section 831'1, Lawa of 
• taaour1, 11&3, page al8, ~POV~dea 1n pa~l 

•:tn.e41atel7 atter the tak1ns effect ot th!a 
act it aball be the duQ ot the sonrnor. 
b7 an4 with the oone•t aad ap .. royal ot the 
aeaate, to appo!ftt three to-te•tCDera, ot 
the 4epart .. n' ot 'penai lia,fEul oaa. eto. 
Tbe goYaPDo? ell~11 dea1pate oae ot aaS4 
co .. 1aa1anera aa d lrectOP ot paul 1nat1-
tut1oq, and tbe oomm1a a10Der ao dealpa ted 
etc. The so-.eaor _, alao. at hla d1aer-•­
t!OD dea1gmate aDJ one ot aal4 co.m1~a1onett8 
•• warden of the 111eeour1 state penlteat1aJ7J 
one aa eo~tae1oner or paPolea and pardon•• 
and one •• aqper1nt~ent ot AD7 departmeat 
o~ depart.enta. eto .• 

You will note that t he 193~ aeot1on, eupra, reduced tbe 
co ia ~ l oner a t.o• t1ve to U.ee and was approYe4 Karch 16th, lV~. 
and paased. withou t an ••rgeDCJ clauae. Tbe .1.!eg1s lature adjoUMaed 
and n1net7 da7a thu-eatter theae to1Jf' (1033 ) enacted lawa ~oaae 
efteetlye~ to-wlt, J ul7 S,tll, 1831. 1'bua, the Legtala ture rer eal• 
ed touz- ot the 1918 atabt•• and enacted in lieu thet-eot t'o\11' like 
and a1111lar aect.!ona, and When theao b ec .. e eff ective ( Jul7 24\b, 
19:sa5 ) auoh, thereafter, govern t !'le Department or Penal Inat!tut!ona. 
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The etreet ot th1a '\lOde ot repea11ns and ••ndtns the 192~ 
atatutea ia ( perta1D1ng to 70 , p 1nqu!,J7) tbat now three co!lata• 
a1oncra are provided tor 1natead or ttve. B7 del&J 1n not 
dea1Snat1ng who the tlr.. eolt'!l1ea1onera were to be, created. 
the situation th t all t1ve coam1aa1onera (&p~o1nte4 undE:r 1819 
statutes ) re '"la ined 1n th•1r reapect!Ye poa1t1ona and perforse4 
dut1ea under the old 1• until Auguat •th, 1113, when thr" 
o~1aa1oners ••~• deatgnated or appo1nte4. ~hua, aa atate4 
1n your letter, one former co~1as1one~ was rel1&ved ot dut7. 
You aak whether or not the unappo1nte4 per aon , ao re•Jn1na, 
shall be entitled to co.penaat1on tor ae~1cea be rendered durtns 
t h1a 1nter1a. '!'he t1rat queat1on to be detennmed ·1• when t t. 
act took etteot. 

In St ate ex rel . Brunjea •• · Booke~aan. 240 s . w. 209, 
( ~upre:u Cour'• 1n BC\DC) 1. c. 212, tbe co·art aa1.dt 

•The real 1aaue 1n th1a case 1a to deter•1D• 
trom whn t exaot date aueh a atatute apeake. 
In our juds-nt 1t apeake aa o.t the date 1' 
beooaes ettect1ve and not other.1ae. • 

AD.d 1\lrther • 

"The law diaeuaaed waa pasaecl Fe~ "• 1869• 
and hea not b~en paaeed with an •••rgenc7. 
Such a law beo ... et: eotlve 1n 90 4qe. • 

~hua, \bia n .. la~be1ng paaaed w1tbout an e.er~enc7 elauae. 
becaae etfeottye nine_,. da7a the~eatter. 'fbere.tore, atter Jul7 8ftb. 
1033, aa14 ott tce, •• wae lwl4 t.7 ~ peraon acnapt to be co'llpen­
eated, d1d not ex1n. The queat1on, tho, .8WJt b,e det..ermmtrl aa to 
whether or not be waa a 6e tacto otf1cer, ao~. it eo, 1a be 
entitled to the OOIIP8ftaat1ont 

In State e% int. r&,-tton •· Raekl1tre. 184 o. 45s. tbe 
Suptteme Court, 1n Bee. 1. e. 460• ea14t 

·~ bow he can be the lepl lnhllbe' ot an 
oftlce created b.J statute ~ the ata,ute 
creating lt haa been expPeselJ repealed. 1t 
1a 41tt1oult to. aee.• 

And turtber at page 461 a 

•The oourta baYe no power to retora lesla­
lat1on. Aa 1t comea troa ~ ban4a of the 



IAslalat.-e eo n wet tab 1t, aoo4 ar ba4, 
pet-tact or tJ~PWteot, ara4 bo-.er 1n10h we 
... ,. regret tb• mttonunata ettua,ion 1ft wh1oll 
th1a 1eslalat1on leaYea c1t1•• o~ tile aeeond 
claaa 1ft repP4 t o one ot t he 1101t illportat 
depart.enta or ·~1c1pal ~·•ra.eat, 1t la 
beyond. our power to rel!eYe 1 t. • 

An~ 1D b Parte Babe wn7(1er, 84 o • 58, 1. C • 81, the 
court aa14t 

•• • • u.eroua caaea can be taataDced r.o. 
tbe boob, wbere t he acta ot an tnouabet 
ot an otttce ••• be• held ••114, apcm tM 
ground that weh 1nou.b•t waa m otttc• 
de tacto. But an ott1cer ot tb.at <leacr1P'101l 
aeoeaaarll7 pz-e-auppoeea a otrlo• wh!eb tM 
law recolftisea. AQd a qulte exteaa1Ye re­
aearoh baa .ta1le4 to 41aooyep an 1aataac • 
where • tncUIIb•t baa bMB held ae attloeP 
de facto, UD1eaa ~~·-··· a~e&a1 Ot't1oe 
to tlllJ • • • o • * * • • • • • • • • • •.• 

And, 1Jl := tate es rel. ~b1ngton "· Re7'ftolda, 218 s. w. :5$61 
1. c. ~3&, the court ea1dt 

·~re ta no clat~ here of a de facto tneu.­
beDcy of the ott1ce. BaMMll waa a •re 
1nt1"4der. ~e ot~1ce ot townah1p collector 
had 1Meft aboltahe4J and, U:wr.e Jle_tna_ no de 
Jur• ot.rt.•, ~ere ~14 be ao 4• taoto 
ottfeer. • 

-ntererore, ,. cOt'\Cllde that tbe toaa aeot1CDa, aupn, 1D 
repealin8 the old ata'-atea recluc e4 the oo.alulon•• tJto:a f1Ye to 
\bree ao that now the ort1ce o~ Olll7 thr" OOtD1ee1onera 1a provided 
and the holding or an otttce b7 one, atter the ltaa aeot1ona beo­
eftect1ye, would not ccmatltute auch peraon eo hol41Ja& thereatter 
eYen a de t ae'o ottloe•, beoauae he tl l le4 no lesal otrtce. 

e now proceed u t .., whethel' or~ nc,t allcb peraon who liolda 
ott lce, not bei ns de taoto or de Jape, 1e eatltle4 to compenaa,1oa. 
In cuato •• Prank11D Count7, 286 s. w. 100'1. 1. •• 1008, the 
supre2e Court ot 1aaour1. 01v1a1on o. 1, he l4a 



hon. Dan fl. Carr -6- Eept. 2'7, l~SS. 

-It ia well-oa\abl lahed principle that a 
ealaJ7 pel'tatn.t.na to u otflce ia an 11'1• 
aideD' or t~ ot~ice 1taelt, and Dot to 
ita oo .. ,.,toa 8Dd exerctae. or to ~ 
11'l41-.14ul d1.ehars1ng the duttea ot the 
otttoe.• 

d farther. 

-on the othe~ han • it 1e equa117 well 
aettled that, 1t a pereon exerctalng the 
tuDet1ona of 1n otrtcei 1a not entitled to 
the otJ lee, be cannot u1nta1n an act loB 
tor h1a aer-.tces . • 

Fro tiM abo'le md toreaoina. it 1e ouP op1111on t at tbe 
pereon •nt1one4 ln 70ur 1DQU1r7 1a not entltlecl to compenaat1011 
t'Pom July 24\b• 1111, to Aagaat ''h• 10~. • are aorr7 aueh 1a 
our rulJ.Ds but .. can onl7 ~ aa 414 the Co\A't 1n State u 1.nt. 
ll7tton • · Racklitt e, aupra; e it coaea tl'om the baDda ot the 
Lestalature ao .. tmat take it, oo4 or bad, petttect or i per~eo•.• 

AP ROVE D:-~::-e-~~:::r.::~~!'e'""-
OY ioxrr. tuck 
ttor ne,•General. 

JLBJ 0 

Yours ••ry trul.7, 

Jaae a L . RomBoetel 
A~ a1atant Attorn-.r-Genettal 


