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Hon, Dan M., Carr

Sfecretary

Department of Penal Institutions
Jefferson City, Wissowri

Dear Wr. Carr:

This is to acknowledge your letter which reads as
followe:

"inder statute, the Board of Penal Commis-
eioners changed from five to three members,
July 24, 19335; but no official announce~-
ment of the continuing members was made
until August 4, 1933,

In ¢the meantime, all members continued their
usual line of service,

On August 4, the official armouncement was
made-~-three of the members continued their
status under reduced salary, one continued
as warden without membership on the board
and the fifth was relieved of service,

This fifth member was paid for twenty-three
days' service at the old salary rate, and
no furgher payment to him has been made,
which brings about these questions:

1 Is he entitled to additional remun-
eration?

2 If so, at what rate should he be
paide-the former member rate of $3800 per
annum or the new member rate, £3200 per
annum?®
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Laws of Missouri, 1933, page 387, Section 1, reads as
followss

"REPEALING AND REFNACTING CERTAIN SECTIONS,
That fections 8316, 8317, 8318 end 8319,
Arglcle 1, Chapter 44, Revised Statutes

of Missouri, 1920, be and the same are
hereby repealed and four new Sections enscte
ed in lieu thereof, to be known as fections
8316, 8317, 8318 and 8319, and to read as
follows:"

You will note that the Legislature specifically repealed
four sections of the Revised Statutes, 1929, and enacted in lieu
thereof four new sections, Repealed Seection 8316 R, S, 19029,
provided for the creating and establishment of the Department of
Penal Institutiona;and Pepealed “ection 8317 R, 8. 1 » provided
for the a intmt of T comulssionere by the Governor, New
Section 8316, Laws of umi, 1933, provicdes for the creati
and uhbluh-lnt of a department to be known as the Departmen
of Penal Imstitutions by name; and new Section 8317, Laws of
Missouri, 1933, pase 328, rrovides in part:

*Immediately after the taking effect of this
act it shall be the duty of the governor,

by and with the consent and ap roval of the
senate, to appoint %}ge_rl. of
the department of penal ins ons, etc.
The governor shall designate ome of said
comnissioners as director of penal insti-
tutions, and the commissioner so designated
ete, The governor may also, at his discre~
tion designete any one of said commissioners
as warden of the Hiessouri state penitentiery;
one es gomnissioner of parcles and pardons,
end one as up«rintcnamt of any departaent
or departments, ete."

You will note that the 1933 sectiocn, supra, reduced the
commissioners from five to three and wes approved March 16th, 1933,
and passed without sn emergency clause. The “egirlature adjourned
and ninety days thereafter thesge four (1933) enscted laws became
effective, to-wit, July 24th, 1933, Thus, the Legisl:ture repeal-
ed four of the 1929 statutes end enacted in lieu thereof four like
end similar sections, and when these became effective (July 24th,
1833) such, thereafter, govern the "epartaent of Penal Institutions.
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The effect of this mode of repealing and amending the 1929
statutes is (pertaining to yo:r inguiry) that now three commis~
sicners are provided for instead of five. By delay in not
designating who the three commissioners were to be, created

the situation th t all five commissioners (aprointed under 1929
statutes) re-ained in their respective positions and performed
duties under the old law until August 4th, 1933, when three
commissione s were designated or appointed., Thus, as stated
in your letter, one former commissioner was relisved of duty.
You ask whether or not the unappointed person, so remeining,
shall be entitled to compensation for services he rendered during
this interim. The first question %o be deternined -is when t he
act took effect.

In State ex rel. Brunjes v. Bockelman, 240 &, w, 209,
{ Supreme Court, in Benc) l. c. 212, the court saids

"The real 1ssue in thies case is to determine
from whet exact date such a statuts speake,
In our judgment it speaks as of the date 1t
becomes effective and not otherwise."

And furgher,

"The lew discussed was passed February 4, 1859,
and hae not been passed with an emergency.
Sueh & law became of ective in 90 days.”

Thus, this new law being passed without an emergency clause,
became effective ninety 8 thereafter, Therefore, after July 24th,
1983, said office, as was d by the person sought to be compen=-
sated, did not exist, The stion, then, must be determined as to
whether or not he wes a de facto officer, and, if so, is he
entitled tc the compensation?

In State ex inf, ¥ytton v. Rackliffe, 164 Mo, 453, the
Supreme Court, in Eenc, l. ¢. 460, esaid;

"But how he can be the legal ineumbent of an
office created by statute when the statute
creating it has been expressly repealed, it
is difficult to. see,"

And further at page 481:

"The courts have no power to reform legis~
lation., As it comes from the hands of the




|

Ho! . Dmm M, Carr ~d- sept. £7, 1933,

Legislature so we muet take it, good or bed,
perfect or imperfect, and however much we

may regret the wnfortunate situation in which
this legislation leaves cities of the second
class in regard to one of the most important
departments of mmicipal government, it is
beyond our power to relieve 1t."

And, in Ex Parte Babe “nyder, 64 Wo, 88, 1. ¢, 62, the
court said:

"# # # Numerous cases can be instanced from
the books, where the acts of an incumbent
of an office have been held valid, upon the
ground that sueh incumbent was an officer
de facto, But an officer of that description
necessarily pre-supposes an office which the
law recogniszes., /And a quite extengive re-
search has failed to discover an instance
where an incumbent has been held an officer
de facto, unless there was a legal office
to fill; & & & & & 2 T S RS ® s

ind, in "tate ex rel. ‘bington v, Reynolds, 218 S, W, 334,
1. Ca 335. the cowrt .“d'

"There 13 no claim here of s de facto incum-
bency of the office. Harwell was & mere
intruder, The office of township collector
had been abolished; and, there being no de

jure offjce, there could be no de facto
officer."

Therefore, we conclude that the 19335 sections, supra, in
repeal ing the old statutes reduced the commissioners from five to
three so thet now the office of only three gcommissioners is provided
end the hold of an office by one, after the 1933 sections became
effective, d not constitute such person so hold thereaf ter
even a de facto officer, because he filled no legal office,

We now proceed as to whether ornnét such person who holds
office, not being de facto or de Jure, is entitled to compensation,
In Cunio v. Pranklin County, 2856 S, W. 1007, 1. e¢. 1008, the
Supreme Court of WMissouri, Division No. 1, held:
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"It is well-estadlished principle that a
salary pertain to an office is an ine
cident of the ice itself, and not to
its occupation and exercise, or to the
individual discherging the duties of the
office,”

/nd further,

"Un the other hand, it is equally well
settled that, if a person exercising the
functions of an office is not entitled to
the office, he cannot maintain en action
for his services."

From the above end foregoing, it is our opinion ¢t at the
persgon mentioned in your inquiry is not entitled to compenszation
from July 24th, 1933, to August 4th, 1933. 7e are sorry such is
our ruling but we can only say as did the Cowrt in State ex inf,
Mytton v. Reckliffe, supra; "As it comes from the hands of the
Legislature so we must take it, good or bad, perfect or imperfect."

Yours very truly,
James L, HornBostel
Azsistent Attorney-Cenoral

AP "ROVED:
0
Attorney-General ,
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