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Guardian not authorized to invest mJ..wr ward · s 
funds in life insur ance • 

Apr il 19 , 1950 . 

!·~ . Gurl F . Sapp , 
Ht torney at La\i , 
Col,J.mbia , l.i sbouri . 

Dear l•~r . ::>app : 

.-:e have your r ecent r quest for an opinion from this 
of..~.·ice . Your letter of r eque'3t is in part as follows : 

"Judge .illiam J . liidge'r·fay , ?robQte Judge 
of Du ne Cvunty , has recbived a )etition 
from the publ ic administrator, aski nr 
that the admi nistrat o.r· bo allowed t o pur
cnase a policy of o_dinary life insur 
<:JlCe on the lifo of a \Jt..rd for \1hvru he i s 
guardian ana curator . The life insurance 
i s t o be pay,bl e t o the est~t e of sai d 
W(J.rc.. . 

"\ ill yuu please give me an op1n1on as to 
\mcther the invest ment of t1.e funds of a 
minor , by his guardian and curator , in or 
dinary life in~urance is (1 leral ly a ccept 
able investment ?" 

The ~upr0mc Court uf this state in the C<;..Se of In re 
Far mer s ' LXchango .i.)anK of Gallatin , .o . 37 ~ •• ~ . {2d} 936 ruled 
as follo.1s , 1 . c . )41 : 

"ln approaching tni s (iuestion , we mu t 
keep in mind that the pl a intiff in this 
action i s not dealing wi th her own property, 
but she stands before the court i n a repre
sent~tive capacity of guardian and cu1ator 
for m~nor children . In this capacity pl a in
t iff has certa i n dut i es t o perform , by vir
tue of the mandate of the &isoouri statute • 
.fo'c:~. ... ling in these uuties , a gua r di an is sub
j ect to r emoval by the probate court . Sec
tion 41S , Rev . ~t . ko . 1929 (also 1939 ) pro
vi des in part , as fol lows: ' Guardians and 
curator~ sh~ll , unl ess the money be i nvested 
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in i mp1ovin, the r al est~te of the wards 
as hereinaftur pruvidea , loan the money 
vf t heir "" ard~ at the h i t;hest lct,;a l rete 
of ~nterest that c~n be obtained , on prime 
real estate security , or invest it in bonds 
of the United vt c..t'--s , or of the state of 
!•l.Ssouri , or of tc <. federal ft.rm loan .:>£ nk 
except .. here tne estt.te i u less than three 
hundred dollars , in ~hich case govd personal 
security mc.ty btJ .. akon , ana shall account for 
ell ... uch i. tercst rocei ved , wt~J.cn ~mall be 
char gect in their ~Lnual s ettlehl~nt . ~ · · ' 

"It H:ld t!iereforc the duty of pl a intiff to in
vest tne funaJ in queotion i n the manner pro
vided by tno section of the statute quot .... d . 

::t * f,: 

''Jectiun 41o, a uove quoted , speaks in no un
certain te1ms with r e:ference to tho manner 
in which the f ur ds in the hands of a guardi an 
and curator mus~ be invested . If funds are 
otherrlise ~nvogted , ~xcept as provided by 
statut'-' , it i .s unlaV>~ful . Lven the probate 
court ca 1not le~ally authorize the investment 
of oUCh funds , except as prescribed . * ·- " 

( .. ords in parent hesis ours) 

uimilarly , in Round t'1 airio Bank of F'illruore v . Jowney 64 
v . .. . (~d) 7ul , thE> r~Ctllsas ~ity ~.~ourt of nppc..als stated as follo\'1&, 
l . c . 704 : 

"Indeed , t her e i s no authority fc.;und i n the 
statut~ forth<. J.nvestrn~nt oft. • rd' s m)ney 
in a bank corti.licate of deposit , rum.inr, for 
a perivd of twelve months , ao in ~his caue , 
unlevs upon the theory that i t i t. a lotn ; and , 
if &. loan , the proper security &hould hc..ve been 
exact ed . In whatever libht viewed , it i s not 
the ord1nary und usual deposit; but , in the 
lie~ht of the st-atute <tUOtod , it i ;..;. an unauthor 
ized ~ nd unlawful investwcnt of the money of 
the ward and ~ounts to a misappropri ation of 
the s rune . By thb statute , th~;. guardian dnd 
curator i s directed to lend the money or in
vest it in d certai n type of bonds , if not 
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used in the i mpJ.ovement of the ward ' s real 
est ate . If the ward ' s fund& are otherwi se 
invested than ab provided by statuto , it i s 
unl11\iful . ,,. · " 

!wre sp~cifically , ~n 39 c. J . s. 139 , 141 , we f ind the 
follow~n ; : 

" \,hile a guardi an i s generally Huthorizod 
to make any inve&tment \<h~ch , in hi s best 
jua m~nt , ~rrivcd at in ~ooa faith anJ 
after the exercise oi due diligence , i l l 
s~CUI L the principal and yi el d a reasonabl e 
1nco1, c t11er t.fr'-'111 , i f th'-> chc...ractcr of in- · 
vestutont s ~ u~ch are perL'll ssi ol e is pr escribed 
by stt.tute or constituti""'nal pruvi.Jivn , he 
may lawf ully invt;st onl y in ouch s t.curit ies 
a s the: la~ prescrioes . (~it in ; ••10 . cases ) 

* ... * ... ... .. 

The above citativns Illake it clear beyond question that or
a~nary life unsurance would be impro~er ana unlawful as ru1 in
vest ment of the funds of a minor ward . 

'rher e existJ , ho\vcver , a ;)vs~ible justificat i on for the 
purcha.;,e of ordinu.ry life int.:.\lr an ce on the' lif"' of a minor ward . 
lhat pos&i bility arise& Wluer ttAb prov:is i vns of >Jectiun 402 n.s. 
Mo . 1 }3 ~ as follow s: 

II 
The ~xobotc cou1t shall or der t L.e pr oper 

oducatiun , suppurt ~nu maintenance of 
m~nora , acco1·ding to their means , und for 
such purpos&e may , f r om timu t o tiuo , make 
the; necessary appr opriativns vf the. tJJvney or 
tllc pbisonal ustatt. or income of t> Uch minor 
not other wi se provided to be used ; and when 
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the money , income or personal estate of 
such minor shall be insufficient or not 
&Jplicable to such objects , purpose or 
purpo.;>es, the court r.ay order the lease 
or s ale of the r eal estr~~ oi such minvr , 
or so much theit.;Of a s may be rt.quJ.site , 
or that sa id r eal est ate be mort r:aged 1 to 
r bi s e the funds necessar y to maintdin , 
support ana educat9 such minor or t v raise 
t he funds necessary to pay off any pre
existing debts , for \~hich the est ate of 
such minor i .J legally liable . " 

\',e are unabl~J to find any fl.issouri ca:>es wherein the courts 
have a p_:.>lied s~i :l Section 402 t o test the purchase of insurance 
as "mf.'i. intenancc and ~UP JOrt , n but t he followin case from t ow 
York , thich has sub..;,tantially sirr.ilar statutes , seems directly 
in point . In re Vanderbilt's ~stat G , 223 N. I . u. 314 , the court 
held as follows , l . c . 316: 

"1he application is denied as a mattt:r of 
l a i , and not of di screti n . hvld that the 
st ~tutes o1 this stat e do n ot permit the in
vestm~nt of infant's funds in policies of 
lif e insurance . ln iJUO .. itance and in ef1 ect , 
the iasuance of tnese policies ana tho pay
ment of tho premiums wou d amount to an in
vest~bnt of the infant's funds . Under our 
st~ tute~ a guardian may invest the funds of 
an infant ' s estDte only in first mortgages 
on real estate , with certain limitations , 
and in bonds h .t ich arc le~-al investments 
for savings br nke . Dome at ic d.elat ions La\'t , 
vee . 85; Decedent ~state ~aw , J ec . 111 1 as 
a~endcd by Lans 1)2o, c . 307; BankinB laws . Soc . 
239. There is no statutory ~uthority 1or the 
guardian \o invest , or the surrogate to coun
tenance the investment of the funds of the 
ward in piicies of life insurance. 

"1 he ld further that section 194 of the Jurro
gat e 's Court ct (Laws 1?20 , c . 928) does not 
permit under the guise of an a ~plication for 
the support of a ward , sn allo~ anc e for the 
payment of insurance premiums. The word 
' support ' couprehends ' anything requisite to 
the houdini , feeding , clothint· , health , proper 
r ecreation , vacation, traveling expense ,' or 
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other proper cogn r.o:.c purposes included 
within the scope of the word . Jessu;:>
kedfiel~ , ~1rr . (6th Ed . ) 1494. " 

ihe Vanderbilt case , Jupra , was commenteu upon and 
approved in the more recent case of Ro ney v . niener 263 N.Y. S. 
222 . 

~tlthough the Vanderbilt case is not controlling her e , we 
find it persua~ivc , b ~ cuuse t he views thsrein expr essed are , 
in uur opinion , EJntirelJ consistent \-;it what lie understana to 
be t he pl ain ... nd co a: vn meanin~ of "n ..... int~n mce and support . " 
~ertair.ly it \.o .lld be "' &r oss so.t'nistry t o deny guardians the 
authority to invest. th~ir ~.-<o.:.rds ' fundfl in ordinary life insur 
ance , only t o per .tit them to evade thot rule by allowing them 
to apply the income , from tho authorized invest ment s , to the pur 
chase of life indurance under the ~ise of "maintenance and supoort . " 

CONGLUSI;N 

It is, tperefore , tile opinJ.on of tlds office that a guard
i an or curator can not invest the funds of < minor ward i n or 
din~ry life insurance; nor c~ n he a~ply the income f r om aut hor 
ized investments to t he purchase of sa i d insurance . 

APPh0VED : 

. ,.;, . 

At torney 

HJD: cg 

- 'l -

Hespectfully submitt ed , 

H. J n~h.~ Jt. DAN lbL , 
Assist ~nt J.t torney Jenoral . 


