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Honoraole J . - · Sando~s 
epresentative of .\1adison County 

Missouri .rouse of Represent tives 
Jefl'eroon City, Missouri 

Dear Sir: 

This department is in receipt of your re 
quest for an official opinion whioh reads as fol
lows : 

"Does the provision in the Revised 
Statutes of Missouri , 1939, Section 
90391 ~1ich provides that ' All turn
keys and guards shall receive for 
their services the sum of one hundred 
thirty- five dollars per month * ·~r ·:;.• 
ltmit the amount of compensation the 
guards may receive undel the ~tate 
Merit System, Laws of Uisso~ri , 1945, 
pa0 es 1157 to 1182 to ~135 . 00 per 
month?" 

Section 9039, ll . • o. 1939, provides for the 
a .. ,;pointinent of turnkeys and guo.rda for the State ieni
tentiary, and furtter provides that& 

".:c- * *All turnkeys and guards shall 
receive for their. sorvices the· sum 
of one hundred thirty-five dollars 
per month ~ ~<- * . " -

The salary mentioned in the above quoted statute 
was fixed by the Legislature in 1927 (Laws of ;ussouri, 
1927, 9ace 128) . The Constitution of Missouri , 19!~5 , 
included for the first time in a Constitution of t·1is 
State a provision for a merit system for ce r tain state 
dep artments and divisions . Section 19, ·Article IV of 
tho Constitution provides , in part, as followss 
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"-:~o * -J} All employees in the state ele
emosynary and penal ina ti tu tiona , and 
other state employees as provided by 
law, shall be selected on the basis 
of morit , ascertained as nearly as 
practicable by oompstitive examina-
tions J * * * • " 

The 63rd General Assembly 1n 1945, in carrying 
out the mandate of the Conatitution, enacted what ia 
known as the State Merit System Act, Laws of Missouri , 
1945, page 1157. This act applies to all offices, 
positions and employees of the State Department of Cor
rections of which the State Penitentiary is a part . 
1he act containa torty- seven sections anq seta up a 
complete "system of personnel administration" which 
"shall govern the appointments, promotions, transfers , 
lay- offs, removal, and discipline of ce ·tain employees 
and othor incidents of state employment . n (Section 21 ' 

Laws of Missouri , 1945, page 1158). The act further 
r.rovidea that certain executive offices and poaitiona 
'are hereby exempted tram the operation of this act 
and may be filled without regard to t hose provisions 
hereof which relnte to the aelec~ion, appointment, ~' 
tenure and removal of persona employed in such agen0'!8a z" 
(underscoring ours . ) 

Sub- section (8) of Section 2 of the~law provides 
as follower 

"All positions and appointments in divi
sions of the service subject to this act 
which have been heretofore required to 
be filled upon the basis of .. rit and 
fitness ) provided, however, that one year 
after t his act becomes effective tnis ex
emption ahall cease and determine and 
thereafter t he selection, appointment, 
~~ tenure and removal of ~ersona to or 
·~.!!! such ros1tiona Sha 1 .§! goiirn
ed .!2z. the prov sions of thla actJ * * *•" 
- - (Underscoringours .) . 

A reading of the aoove quotation from Section 2 
of the State Merit System Act discloses that it was the 
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' intent and purpose of the Legialature that the ·pay of 
all peNona covered by the law would be determined 
and ·ftxed acoording to 1the provisions of the law. 

Section 15 of the act seta up the pay plan 
for the officers and amployeea and providea aa tol-
lowal · 

"After consultation with appointing 
authorities and the State fiscal of
ficera , and after a public hearing, 
the Director shall prepare and recom
ment to the Board a .pay plan for all , 
classes subject to this act. Such 
pay plan shall include for each class 
of positions, a mdnimum and a maxi -
mum rate , and a ucn in termed! ate rates . 
as the Director consider s necessary 
or equitable . In establiah1ng such 
rates , the Director ah all give con
sideration to the experience in re
cruiting tor position. in the State 
service, the ratea of pay prevailing 
in the iocali~y for the servicea per
formed, and for comparable services 
in public and pri vate empl~ent, 
living costa , maintenance , or other 
benefits received OJ employees , and 
the financial condition and policiea 
of the Sta~e . Suoh pay plan shall 
take effect when, approved by the 
Board and each employee appointed 
to a position subject hereto after 
the adoption or the pay ·plan ahall 
be paid at one or the ratea aet 
forth 1n the pay plan tor the Glasa 
of poaitiona in Which he ia employed. 
The pay plan shall alao be uaed aa the . 
baaia tor preparing budget estimates 
f or submission to the legislature in 
ao far aa such budget estimatea con
cer.n payment for services performed 
in positions subject hereto . Amend
menta to the pay plan may be recom
mended by the Director from tim• to 
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time as oiroumstances require and auch 
amendments shall t alee efi'eot When ap• 
proved by the Board. The oonditfons 
under which employeee. may be appointed 
at a rate above the minimum provided 
tor the class, or advance from one rate 
to anoth8r w1 thin the rates applicable 
to their positiona, shall be determined 
by the regulationa. " . 

It is a rule of statutory conatruotion that where 
a later act covers the whole subject of earlier acta , em
braces new provisions, and plainly shows that it was intend
ed, not only as a substitute for the earlier acta , but to 
cover the whole subject then considered by tne legislature, 
and to presoribe the only rules in reapeot thereto, it operates 
as a repeal of all f ormer statutes relating to such subject 
matter. (59 C. J . 919J Meriwether va . Love, 167 ~o . 514, 67 
s . \ . 250 . ) 0 

Applying the above stated rule to the statutes in 
question we believe it is apparent that the General Assembly 
1n enacting the State Merit System Act intended to cover 
the wnole subject of pay and, therefore, repealed by impli
cation all previous statutes which provide the amount ot 

· salary to be paid officers· and employees of the departm.nta 
included under the State Merit System Aot . 

CONCLUSI ON 

It is , therefore, the opinion af t his department 
that Section 9039, R.s . Ko• 1939, Yl ich aeta the salary 
ot the turnkeya and guarda at the State Penitentiary at 
one hundred thirty-five dollars per month has been repeal
ed by the State Merit System Act , Laws of Missouri , 1945, 
pagtt 1157, and turnkeys and guarda must be paid in accord
ance with the provisions of aa1d State Merit System Act. 

APPROVED: 

J .· E . TAYLOR 
At t orney ueneral 

Respectfully submitted, 

ARTHUR M .- 0 tK£EFg 
Assistant Attorney General 


