
c I':..'lBS 01" THE 'l'liiRD CLASS : 800 foot s treet improvettt6d t shall be 
done under Section 6989 , H. S . ~ .• o . 
1939 ; ovmers of church property have 
right ~o file remonstrances . 

Au;:,"Uat 24 , 1944 . 

i.'r . Harry J . ~alsbury 
.Attorney at Lo.w 
· .nrrensbur[; , : iisaour1 
. 
.:>oar Sir: 

'l'i1i s is to acknowledt;c your request for on official 
opinion of t :1i s office dated Jul y 22 , 1941, which is as 
fol1ovs : 

"The t.:ounci l of the City of l.arrensburg, 
. 1ssou ri is desirous of uideninG a street 
here for a J.istance of less t!1nn 120...> feet , 
by extendinG t ne pavement 1o.toro.ll y of 10 
foot on one side of the street and 5 feet 
on the other slde of t .1e stroot . Tne abuttlng 
property o~mora co~sist of business property, 
church property and resident owners . 

"T:1e vouncil would l ike to lmow: 1 . If a 
church property can remonstrate as provided 
for unJer ·action G983 1 . .... . , if it docs 
so throutjh t!lo action of its oard , llild 

.ot.1crw.:.so in a l or;o.l manner? 

"2 . Tho vounc.:.l uould furt:1 .... r like an opinion 
on tne le.r;ali ty of its .>rocoedlnso to widen . 
tho street e.s 11ent~.oned o.bovo under tL1o 1200 
feet :;cctLn . T:1o ::Jai-.~. street to be ,.,~donod 
.!.::: a l o ,.. ntroet of several "'.Jlocko and tho 
i:.tprovouont of \Ldoning \"IO'lld co ·meet o.t 
eo.c:1 end v;::. t.1 -,av .:ng . ..~.': ... a 11kil'\_ ... you for n...'1 
early reply o.nd w.!. th cost w.:.shos , 1 a· , " 

Section G98.J , R. 3 . 1.0 . 1939 , )rovid.c s in part as follows : 

"Doforo the city council Si.lllll be autb.orizod 
under tho prov.isio~D o~ nectiou 69..37 , to 
grade or pave o.ny all ey, or to wra e , pave 
or .:,:utter tho roauway part of any street , 
u:.~.on t l:o improvo:1ont is to be paid for wi t h 
spcc.:.al tax b.:lls, they s~all , by resolution , 
declare that t 1ey doc~. such improvement 
1ocessary to o n.au.o , and shall cause such 
resolution to be 0ublished 1~ ao1c nons -
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papor printed' and publ~shod in tho city, 
for two oonsocuti ve insertiono in e. v1eol:l y 
paper , or sevon consecutive inser t ions i n a 
daily paper, e.n<l if a r· ajority of tho rosi
don t owners of t 1e l4nds tnat would bo 
liable f'or t ho cost of t ho inprovor.1on t , o. t 
t "lO dn te of t' o pa.osa0o of t :1o resolution , 
who shall O\'Jn a 1.1ajori t y of tho f r ont foo t 
O\mod by roside nto of t he c:ty, ab .tt::.ng 
on t ho street or part of otroot proposod 
t o be improved , shall not \!i t hin ton days 
after t ho dato of t~o l nst publ i cation fi l o 
v1i t :1 the cl ty clor:o: t heir protest nr;ains t 
s uch i nprovomont , t hon t h e council shnll 
hD.vo tno power t o cause t .1.e irlprovo nont 
to be Jado ; -:~ :*' -r.-" 

TL-:.is ooction was constr ued i n tho caoo of State v . Eber-
hardt , 189 S . \4 • . G41 , 1 . c . G42 , in t ho f ollO\tine \'lOrds a 

"On tL1o quoot lon of t t1e oufficioncy of the 
ro:1onotrance i n point of number of romo:1otratoro 
a 1d on1ount of front footn5e roprosontod by such 
romonotratora , a ppoll nnto urce several objections 
t o t ho count ··n.g of cert o.in sicnors o.o l av1tul 
romonotra torc o.o \/el l ao to tho front fo ot 
ovmod by t ho r omonstra t;ora . 

"It is f lrot c .1ntondod by a ppellants that t~1e 
s tat u to conto~platos that only o\moro living 
on tho stroot havo a ribht to remonstrate . 
-·le ~ta.tuto s'1.ou l d not bo ci von any ou ch ro 
otri ctod construction. Tho upro, e Court 
in t ho co. so of in oro ' iJa· .~{ v . vlar , 252 o . 
l oc . cit . 30, 1 50 s.w. 597 , 599 , ho.s h ol d t ha t : 

" ' Tho ato.tuto in ques t ion r ives t ho privil ec;e 
of protost .:nG to a l l per a ,no wi t :11n tho city 
o.nd oYmi n[; property abu t t ing t ho street sout:;ht 
to bo i mpr oved.' 

"•. o t hcrof oro hol d t 11at any resident owner 
in "'pr inGf!.old , wuotner ros.:di nc on or O.lf 
t 1.0 stroot to bo i mproved , ownln-; l a.nds abutt inc 
t .• o street , hao a rlr;.1.t to remonstrate und.or t .. o 
statuto ( section 925D, R. z. 1909 , ao a 1ondod, 
Laws 1911, P• 340) , " 

Thus 1 t \'Joul d soe., th.nt any ovrner of abu t t; int; proper ty \·,oul d 
have a risht to fi l e a. renonstr anoo . 

In add:tion to t~e above , in t ho oarly cas e of Loc~ood v . 
Gity of St . Louis , 24 o . 20 , t he vourt ho ld that church property 
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\7as liable to a.ssossmont for r1U.YJ.ic1pa.l i mprovoj;\ents . "t.o quote , 
1 . c . 22 anu 23 : 

"Aft or directin·· t .. 1e c.!. ty to oo lald off .:nto 
.:Js·:;or iiat::>:cts , .... ~ Lh a 'l:v'rl to a general ,.tJla.n 
of draL"'la.r;o , it urov:cics that w on a ajority 
'):: ti~o o·:mcro of r·cnl CJstato :1 any dl~t:-.:.ct 
s:"ial:!. apply for tn.o conot:ru.c tl-::r. of a. sov:or, 
t ho corpcrnt.ion .!.s nut·1or·:~zt1d to levy u.."l-l 
c:>:!.lcct t:o!' t:k'lt pur'9oco r a special tru: o 1 t' ... e 
real estate r1ithln the district so d::: ainod,' 
' not to o;:coed ono hnlf of oae !)Cr c•.J.1L . ...... 1, 
anYLt on tho o.sz >socd value of t:1~ real ~stato, ' 
a."ld t::~ he ' ""..'"l.Y.l.O ,_ly :!.ov • 1 1 ~ o:l.3ctc .. : D .J 

0t'Or "''.ty .,~n:'':0S e 4 . 10 ,.'!..,ct;_Jh --Jl v.>.l.1 • ..... tl 
o: ' € '11') ! au,.. .VIl::' ·ma, nhet.J..Jr> t .. :.~ ··1aa a lo,,al 
imp:-ove cnt, ~nl !~ 30 , up0, .~nt ~~clorty ~~o 
o~pcnse of conntr-:..1"'t:.uG ~ t o·. 'ht to bo asuesoecl ; 
ru:d tho let;~3l~t ~c , ~·Ji!1 • ·~·:prezsly la.:d 
tho burden U!)O! •. l ,_ t'1c rca: cs tr. to iL thl!1 t:_o 
d.i:Jtr:!.ct , nitnout oxe:·ptl:Jg e.ny of :t , tho 
question :!.:' , v het' ... '"'r an exo .. ipt:o:1 o-...1. ;'1t to bo 
1. plied i);{ t n <''C'":"ts :t'1 :"'cvor of c1-:m·c~ 
T ro!)erty, b_,c'lu~o :)y ths ci t·.i c·'l!ll"'tcr the. 
r;'):10:t"nl a:rc 1.o:r··-ty t wrc ~·:.von 4;o !.o~.7 !l.nd "'ol~.act 

t,.~ .. "''"'' "" r>"nf~ n"'d t·"' ' ~.,..O"",..t~· -"'..:lC ~..., ... ,..,,10 (,A,.,.,jllo~71~ -'-" ............ ,l_ -· 'J 'J .. ... .)-- ~J ·- ""'\..:...r. .. t.--J 

·oy la\1, ' D.!ld b;7 la.v: church prop ... rt,t ~s c.:\:prossl y 
oxo 1pteJ. .!.'ro~-:. c to.tc a.n:l.. cour..ty t--.: .. ~ '.:;: J!l . .o 
t.1inl: not . T;lo \!O"-"do of tho net · '.>.:> ...... t no !:: ..... c·'l 
cxo. tpt!!l'"'; , and t:"le p:;..,inc · !llO O.'! :;_,~,_ c:1 ch"..t!.'c:l 
propol"ty io o:>:.o11pted fro-• c~:ntri:mtinc to the 
gc oral o.xpen~oc of che ·ove1•rr::cnt , o.:.. t~.c::- eta. to 
Ol" ~~1.::.cipal, :a not P.pJ.i ... - ao:o to a. ~Jpcciel 
as soon: ent of t .. io k~ na. . -~· -1:· .. :.r. 

·1.':1us ~ t follo"."'s -.;~'\t 4 ...... t..;.c :'opcrty .!.~ l:ablo Lo nsocca
:nont , certainly t~c... o~ .. lC:>:J of' t~c p:r·opurty wo ~1.... ~vo .... r. r.t 
to :~1 ... :•~..._on~trc.nc.) . 

Yc.ur :Joco:1d qt:.~nt.:.on :.. clat~c t c t:lo r.:ru1no1 l.. \" .. rlch tho 
c ~ t: a.1o"lcl ;·-,c-cd. !.i1 c. caoc of t:~s I::z .. J. c.t"'ld ~,,~., ~ . ...:.oto ::'1•om 
Sect :.ol! G98!1 , • • J o . :939 , \L.:.ch !n il: part a~ follo\1G : 

, • . ~lOl" t:1~· c..oUl!c:l (.,: a.:--.y c_ ty o.... t:_o ... L.:.:."<i clucz 
s . .1c.ll ~(,C~ ~ .. !!ccossary tc pa.7o , oucadO!.'!lzo , 
g·.:. tc., c:.t:i."b , :;radc Cl" c.~h I'l7ise imp1•ove the 
roc..~lua.y o! c.r.y ot!•oet m• c. venue for n ,.._s tc.:.1CC 
not !'lOl·e -r;~:nn tuel ve 11u.11d.rod f'oet ~n len..ut!1 
so o.s to co:"'llloct O.\. oot ona::~ \J • th pnvin;::,-
~a.ca.JW" • .,::_ , ~..;t~:~ , c. .ri.L:. , 1•adi. g or 
'?t . ~r im9I'OVv .ont o:;. taol~ on the se."to streot 
or nvonuo or on ot cr street::~ or avenuoo , or 
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0::1 the na!'lc ntroct )r '\venue ancl o.v~othor si:;rcot 
"!' o.-:cn• ,.. , ·"ho cv·.u1 • ,_ · ::-.11 , ecJ.n,...o :::n-..c·~ \"!Orl-.: 
to 'e nuc~sso.r;- to ba ~.i •1c n .d nha.ll cause t :10 
n~r_o ._,ocecd!~ ·e ~o he had an arc _9ro-.·~ . ..lcu 
:Ln ucct.:.on 6!J3 . , o:.co .t that !lO nrotont :;ony bo 
f:.lcd • .. :· ;· -:·" 

~}: :=... !::...,~~:-,:1 ,,r-.. ~ c·lo.ll~": uU. j_"l ~110 c..:o.~e o! Stone v . Clty 
o:: ;_~.J:..·.._·~:..""' on, 8'J0 • • . : . ?DC , 5~ A. L . R . 079 . 'l'ho ,ln.!ntiff in 
t.~n.t cn.ac c mll~:-1 ... c. thJ r1 , .• t of t~1o Ci t:r ~f Jcf·ferson , .. .. o. , 
to proceed. w1:ioro 1.a.!; :!.o ~m·. Scct:ol'l 6989 , ~ol:i!nc t.:w.t it 
uc·~:.n .. 1 ho:.~o t:w const.i tut.:o-;.utl ri.:, 1t o: poti ti~n . !"'1 uphol din.s 
the S ta.tuto t!:C vOUl''t SO.ld, l . c • '782 : 

nT ~~e .. a. tu:.·c o!: a pro tc s t , ..:.c use:i ln ijflC 

sto.t'..ltcn unJo!' :-:ovie,.,, t:J n i..1atter of "10r.:lont 
·n dctertlling ~~t~or t·c~c la cer:t !n t ho 
pl'1. • .1t::.ff ' " t~-~ t• ~.J . ~. t ·noct a '"'rotost 
_s ~ut ~ sta.~ .... v:~ .~1vil c0e an~ -artakos 
.: ..., _l;!J ~aturv f !One of t1-..::; csso . t-taln of e.n 
~i.1 •. ~roi t ! 1 iC ~t.. - t .:s .. -!" .t:p3 .... ~oro todio·~s 
than cl . .._'_:.:_~ult to e:1"-r'.lO~,C. ~0 \! il:t t ..... so fU ... "ld.al;&O:lt 
a.l r:~·· _..,..., b.!'v . On"' ..;;: tat, . , a:> the ~ourts Z.Ulve 
fro tJ.:r • cl l , ·., t 10 A."_ ·.J.t to ucq4:iro , hol d , 
cnjo:r, a..nd. :t~spooc (}f' property , rool c•r :'Crsonal . 
Co:>::'. Jll ·v· • Co:>yoll , 4: s.s.a. . • , • 371, ud . 

G.O . :o . ~230 ; vlO.Ut;ht:r Ot'I.SC ~ases , lG .all . 
\'5 , ::::!1 :. . ""',l. 39c; ·~:tc·~c!"!J ' .. :!on ;o . v • 
..,r_,JtJCnL vlty .;o . , 111 L. ,;,) • ?~3 1 4 S . •.Jt . 6;.;2 , 
23 .;;.1 • -~ · .:JuS ; :3::u.· ~ · .• cvL .... ~, 172 J . ::; . 
2~::' , l~ 3 . Jt . l S3 , •J::J L . c, . (32 . ~·o l':";.lt 
o: i; :!J c>.a1•.;,ctor v.:.:.>lul:ed :n do .. r· vl!l.b t:to 
plc..:.:.Lt.:.~::f of t; 10 p:~:iv2.lc ;c of' '1rotos t ln t ... .:.s 
.;:i.:ocoodln;. 

"Alt' ... · ·1ot; o 1ti.l;lo.:i to t''•3 oxoroise vf t;ho 
)ri vilo ~c claimc<.l on the cror~n~.i. trtat l t J.oQs 
nc·i; _ vl ..... ;..L~ in .• _e::t J~ .:..;!:.:.:.c .. ~bl_ r.i.c.rli:; , 
t :·_.o fut:ll ty o.!' ti"'!.e plair!tif'f t S Cvr..cent.:_ .1 :!. S 
;:t.ll t J.\3 J.' Udo'10 '~~:·u.; ... -<.1 ::;~· ~, ...... f>l"OV.:. !L.JnO C

socL~o!. CS .. .; , \: ... .:.c.l , .i.n 1-lut.:...:·y.:.:n:; tn.c {>...ibi.ic 
o: .., u ~~c~J~uJ ectl~~ of tr~ coQ~cLl , sta~os 
ljhat ' e.n::; onu des:1•:n[ t~ .o so 1:1a y c.ppca1, · "" 
a!ld ' t\1a t 'LJ.-o • ~lall ·.Je Llec.:: _._ , c.nd <;i.lc cor~c: .:.1 
s:u~li. :: -:·- s lie. to t!J.e rosult; ->i uuch l:cnr .int,;. ' 
:.:.: tl:w _ l'O\ .i.c~ing for o. '1o .. _ce and a hcarL.~ , 
bot~. oi' \1 .:.c.l the plo.in'- _ J. has o--..,· o:·od. , her 
co. tor t-C:1 ruJ to o. dcnit..l of' duo ,;roc-...~~.J _,f 
l aw :!.n \'il thout o r i t . o r;o said :n nrd.."ler v . 
,o· ... .:nsor , 2 lS ~-c . lo... . c ! t . Gl O, l OG s. . . -•!6 : 
'!Totico ;: :: .. is -::· !.: t .. t.,; u~se_lCO of due proccn~ 
or law. ' 
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" It is furtllor conten..lod th"'t soct:!.on 8325 does 
ot o. . :ford t _ .. o ula.inti:ff that equal protection 

of t!J.o l a.w -·ua.rantocd by tho federal ·~oust.: t~lt.:.on . 
A statut o do~..~ a not co .-l~ct r:i t 1 t ..i:J r;~..;.a.ra • ty 
"vc ca~.:too : t r:.a.y be spcc:a.l in chn.racter or t:.a.t 
{; ·:::-·i; ... :. _ ..... orsonc !'la."· ~:01": vo spec al boncfi ts 
.J.'O lt::. op-l"a.t.:.lJ., , .:..; all -.~o!'oo::o ·u: th:..n it3 
pu.i•v:uw ... ro subjLct""::l to 11l:c cond.:.t:ons . Bou-
.0.!1. v . "!lr ...;!.nia ato ... ~nto :"lolo ;ist , 128 Va. . 

::JGl , 2.. 3 s •. J. 1 41 , U. A. L . : •• 1121 ; Virr.;inia 
)Ovcl o:;L ont vO . v . Grazer Ircn vO . , DO Vc. . 

l oc . c .: t . l ::!.J , 12..~ , 17 5 • •• ELG, _4 A.-n . Jt . 
~ep . ... .::13 ; _..,_rbior v . Connol ly, 113 .J . s . 2? , 
5 •H Ct . 357 , ~3 L . ::U . ~~5 ; t!'a.wbcrr;,- H_ll 
Land .:; orp . ·v . Starbt~cl-: , 1 24: Va . 7 1 , 97 n. J. • • 

3G3 . '11i.t.c sol o ~round -l~d v1hich t hi s contention 
is oaocd is t . .Lt .., .c plaL-:t~i'f tllUJ not nff'ordec.. 
tL ... e 1 if;ht of' ...,Jrotost . ~·.e 1a·ve s hoY.'Il that t ni a 
:.s !lot a.'1 inherent r::.ght but a. 1er o prlvil or o , 
t.1c ·rantin r-; !.~ n ich .:.s vested ii1 lce;i olat.;.vo 
d:scretion . That ~:!. s:rot.:on not havint; beon 
c··orciaod , tho plc.._•lt~ff' hao no r;::-ound of 
COilpla.int . 0 

Co.1cl uoion 

!t is t i ere f ore tho o · n:on of thi o of f'ice tho. t the ~:1 t y 
of .e.rr cnsbur g , ~ccouri ~ bcin~ a t .lrd cl asc city .nno !l r·cht 
t o ''iden ti1e st!'cot -oo .ft .:n l o!l--;th t"In::ch intorsect~ at oach 
oLd ~~th pcvcd otreots , under t ho ,ro~cio~ n of ~oction 6989 , 
~ . .;• . o . 1 939 . It ls .fu1•thcr t!:~e opin.:on of t l1is off.:ce t~at 
:..r c:-.urc:1 t"'roperty abuts upon s :::rec ts to .)0 :nproved _n oaid 
cl ty, t'"E:l o~'ll1.0l~ or O\mers of salcl 0:1urch 'iro;>orty be. vo t l:o ri r;ht 
to :::·e.1onotra.te -:1 t "O sa-:c manner as C-1Y oth'"'r re::.!clont ::>ropcrty 
m.nor a.o provided in ..... action G989 . 

R -t: tlcK.l'l~l'RlCK 
J..ttornoy Gonera.l 

G~ . • no 

Lo spec ti'ul l y ou.r1i ttod 

U.f.~LORD ~il!.KiiiS 
Ass~stant At tor ,ey General 


