
SCHOOLS: School district in order to qualify for central 
high school building aid must erect building on 
tract of not less than five (5) acres subject to 
approval of plans by State Superintendent of 
Schools. - - - - - - - - - - - - - - - - - - - - - - - -

Jul y 12 , 1943 

Honor able roy ~c~ntlin 
State Superintcndcrt of "chool s 
Jefferson r; 1 t J , .. ~:t ·~o· .. ri 

Dear Hr . Sc.J.ntlin : 

Fl LED 

7! 

This vdll acknov ledBe r ece i ryt of your l etter of recent 
date i n whi ch you re Juast an opinion based on t h o :t.'ol low
i ng : 

• 
"T i s ~apartment h~s r ecei ved an a)pl i
cs.t i on i"or stat e aid for a oentre.l high 
schvol buildi n.._: as nrovif!.eo in ~ection 
104"D , r . S . , ~o .; 193~ . 

' 'Thu ~o3.rd of ,_.d uco. t i on :>; ,.'L;; h.i clder 
:chuol District ~~o . 8 o.f C.ll~wall t~o11nty ; 
i n it ~ ~pplic~tion t or the hieh school 
'!:>uillli ng a i d , ha~ certi.fit:;; C: t'1at ili has 
~ur~·~s dd a tract of t en acres or cont i 
guous territory and se cured ther E-on a 
bu1l din .:; -..hich i s suitable for a ccatrnl 
sc'1vol, containlcc; one l ar ::;e c"'ntrlil 
bu.lldlne, , ,fi t ll c 3po.rate l:;y.nnaslu-n und 
auditorium "Ahich include a modern system 
of heating, ventilation and l i~ttlns . 
The ~card 0f ~ducation furtL~r c~rtifi ea 
t hat the t ,Yt al v ... l ue of ~he buildin,:s 
anC:. s ite -v.us ~ 75 , 500 . 00 , and t'1at t he 
1 oar·d actually paid 5 , 500 . 00 f or the 
Ki dder College site and buildin&s . The 
buildi ngs on the &ite ~ere erected in 
1927 . State buildi ng aid or )2000 . 00 i s 
r equested by ~he Board of Zduoation. · 

"The newl y acquired school site and 
bui l dings herei n descr ibed i s t he pro-
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perty formerly owned by the Ki dder 
Col lege which was a pr iTat e school. 
The buildings all seem to be in ~ood 
condi t i on and constitute a modern 
and excellent school plant adequate 
for this district . 

Ju.ly 12 . 1943 

"Se~t10n 10499, R. s .• o . , 1939 , in 
part , provi des that town or consoli
dated school districts may qual i fy for 
t he central high school buil~ inR a i d 
\vhen the f ollowing conditions are met: 

"1. fecure a S1hool site of not l ess 
than f'ive acres for the centr ..1. 
high school building. 

"2 . Er ect thereon in a ccordance with 
nlans ano snecific~tion~ ~J~roved 
by the s tate Quperintendent of 
f ohools a huil di ng su i table ~or a 
central ~ chool and containin~ one 
large central school , one lar~e 
asseobly ~nd a modern heatinJ and 
vent ilatin3 systeu. 

"3 . That the state shall nay one
fourth of sai d building and equip

e!.Lt cost , ... "lrovided t.Llat the 
a.JOunt ,P\J.id shall not exceed 

2000 . 00 . 

''Tho question arising in connection with 
t his applicati0n for bui laing aid is 
whether or not tbe school district ~y 
qualify for tho state building aid when 
the roard of ~ducction purchases the 
school site vith school buildin~s there~ 
on in lieu of erecting new buildings on 
the r equired school site . 

\ 
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"I shall appreciate your advico and of
ficial opinion in answer to the follow
ing questions: 

"1 . Does Section 10499, R. s. Mo .,l939 , 
require the actual erection of the new 
and approved school building on the re
quired site before any district could 
qualify tor the state central high 
school building aid? 

"2 . Would the Board of Education com
ply with the law in qualifying tor the 
state building aid v~en the school site 
and completed buildings meet tho re
quired specifications tor approval? 

"3 . Would the Kidder School District Uo . 
8 quality for the maximum $2000 . 00 build
ing a id when the actual cost of such pro
perty to the district was only ~5,500 .00, 
even though the original cost of the s1 te 
and erection of the buildings in 1927 was 
~75 , 500 .00?" 

Tho statute which concerns itsel f with the state aid 
a school district may obtain is . found at Saction 10499 R. 
s . MD ., 1939 , which reads as follows: 

"Whenever a district organized under 
the provisions of this article has se
cured a site of not less than five 
acres for the central high school build
ing of said district and has erected 
thereon a school bull~, sUitable 1·or 
a central school and containing one 
large assembly room tor the meeting or 
the citizens of the district and has 
installed a modern ·system of heating and 



/ 
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ventilating, the state shall II~ one 
!!?_urth -~!: the cost of said : u i~S 
an<feq u1 menf: : ..:>ron de<r;"""" the o.mb unt 
thus pai d by th~ s~uve ~Qll not ex
ceed t'""" t l ousand ( :::. ,000 . 00 ) fo:r o.ny 
one d i s~rict . Ti~ ~tate cf issouri 
shall , o~t or tro general r ev€nUJ 
fund of the steyt ... , make adequate ao
~ropribtion f or car1yine ou~ the pro
visions of thi s secti on and 1~he rroney 
due any lLst rict srall be remitted by 
the aud: to:r· t o the county treasurer 
of the JI'O!)er county on r eceipt of a 
certificate 1 ro~a. the c:;tllte supe.rin
t enuent of public schools stating 
th~t the conditi ons her e i n presc1ibed 
has been co"lplied "rit h . " (emphasis 
ours) 

In or der to constr uo the terms used in the st atute i t 
w111 be nece s sary to r efer to other aut horities ~or a de-
11ni t i on of ·i.,: c v•ord 'erect . II Funk ano 'ln~nall Standard 
Dicti0nary of th~ ~glisl lnn. uage , 193? :dition , define? 
"er·ect" , "To r ear or set up , as a. bu ilcing, build. " "To 
const r uct or est ablish . " 

Ball ent ine ' s Law .,...., iotionary , l9~C' :dition, defines 
"erect" as : 

n,i.i1 lle ordinarily ' to eroot ' has a 
difi'er ent c.o....nin8 fro l t he word 'to 
move ,' it is not t.rue that t.o erect a 
buildin,J meo.us the present corstruc
tion ano ndjustmon+ .., .. it.:- co•,rpo "'lt 
parte t o the s.rnallest detail . '1'hus , 
t he constr uction of the foundati on , 
s upports , or driveways for t he buil d
i ng in i ts new l ocati on "'ould be pro 
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tanto an e rection or the building. 
See Red Lake Falls Milling Co . v . 
Thier River Falls , 109 Minn. 52, 24 
L. R. A. (N. S .) 456, 458, 122 N. ~ . 
Rep. 872 . " 

Webster ' s New Int~rnational Dicti0nary, 1940 Edition: 

"To r aise, as a buil ding; to build; 
t o construct; ~ • * * • ~ * * T * " 

Bouvier's Law Dictionary, 1934 Edition , defines "erec
tion" as follows: 

" * * * "' The repairing , alteration , 
and enlarging, or the removal from 
one spot to another , of a building, 
is not erection within the meaning of 
a statute ~orbidding the ere ction of 
wooden buildings; 27 Conn . 332 ; 2 
Rawle 262 ; 51 Ill. 422 . The moving 
of a building i a not an erection of a 
building ; 121 Mass . 229 ; * * * f ·t " 

Directing your attention to 21 c. J . 819 , this autho
rity has the rollowing to say concerning the word "er ect" : 

nThe word, in its narrowest signifi
cation, means to build; to build u~; 
to construct; to raise; to rai~e 
up ; to raise and set up in an up
right or perpendicular position; to / 
rear or set up; to se t up; to lift 
up; but by context, it also means 
to establish; to institute; to 
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found , form, frame , Ltc . In a 
broad sensa the term nay mean to 
create a particular t hing out of its 
parts . The authority to erect may 
carry with it certain incidental or 
implied powers in connection with 
the erection, such as the power to 
renove, to purchase, or to do some
thing reasonable or necessary in 
connection with the erection or its 
maintenance and pr eservation. 

"Erected. Actually constructed; 
built; completed. 

" ?hrases: In the pr esent tense , 
• construct and er ect ,' 'erect n f ree 
school-house , ' 'erect any buildings 
therein ' ' erect , coapl ete and have 
ready for operation , ' 'erect in anJ 
street , ' ' erect or cause to be erec
ted, ' and ' erect works tor r efining.' 
In the past t ense , 'erected into a 
police village , ' •erected, made , or 
set up , ' 'erected or built , ' and 
•erected under one general contract . ' 
As a participle, ' erecting a build
ing ••• for business purposes , ' 
' erecting and endowing of an hospi 
t al ,' and 'erecting or building of any 
house.'" 

And also in 21 C. J. at page 820, wo find this paragraph: 

"~CTIO:i . The term, as used with 
refer ence to building, means the 
putting together of the materials 
that are used therein ; putting to
gether the necessary material and 
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raising it; the putting together of 
the brick and mortar , trood , . and 
other mat erials making the construc
tion; construction. It may imply 
some structure supe1•imposed on the 
land. 

" Phrases: ' Erection , a lteration, or 
repair of buildings and structures,' 
'erection and improvements , ' 'erec
tion , construction and completion of 
school bui.ldings , ' ' erections tor 
manufacturing pur poses,• ' erection 
ot any building,' ' erection of im
provements , ' ' erections or additions,• 
•erection or inclosure ,' and 'erec
tions or encumbrances. ' " 

Looking now to 15 ~rds and Phrases , 95 , 96 , on the 
subject of erection, we find these definitions: 

"One of the primary definitions of 
the word 'erect ' is •to raise , as a 
building ; to build, to construct .• 
Butz v. Murch Bros . Const . Co ., 97 
s . rr . 895, 897, 199 l!o . 279 , quoting 
Webst . Diet . 

" * * * * * * * * * * * * * * ~ ~ * 
"The t erm 'erection,• used with refer
ence to building , means the putting 
together of the materials that are 
used t herein, the putting together of 
the brick and ~rtar, wood and other 
materials making the construction . 
Scharff v . Southern Illinois Const . 
Co . , 92 S . W. 126 , 130 , 115 llo . App . 
157 . 
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" * l< * ~ * State ex rel . City of 
Chillicothe v . Gordon , 135 s . \1 . 929, 
9 ~1 , 233 ~o . 383 . 

" * " * * ticGary v . People , N. Y., 1 
Cow. Cr . R. 338, 343 . " 

Turning now to 30 C. cT. s . 1133, 1134, 1135 , we find, 
under "er ect" and "er ection", the following: 

"Present Tense 

urfb e word 1 in its narrowest signifi
cation, means to build , construct , 
lift up , raise , raise and set up in an 
upright or perpendicular position, 
raise up , or to set up; but by context 
it also means to establish; to insti• 
tute; to found 1 form, :frame , etc . ; and 
so in a broad sense the term may mean 
to combine materials so as to consti
tute the structure, or to create a par
ticular t hing out of its parts . The 
authority t~ erect Day carry with it 
certain incident al or implied powers in 

. connect ion with the erection• such as 
the power to do something r easonable or 
necessary in connection with the er ec
tion or its maintenance and pr eservation; 
a lso the power to purphase or to remove . 
Specitioally applied to a public struc
ture , the term implies the furnishing and 
equipping of the building• and cay be 
synonymous 1'li. th • equip• and ' f urnish;' 
and in ~eral• it is f r equently used 
interchangeably wi th • construct ' see 16 
c. J . S . p 1509 note 29 . It has been 
compared wi t h , and distingui shed from, 
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'build' see 12 G. J . s . p 377 noto 25 , 
'construct• see 16 G. J . s . p 1509 
not e 40 , ' establ ish,' and •move .' 

" Phrases employing t he word are set 
out in the note . Other phra se s f or 
which recent adjudications have not 
been f ound s ee 21 c. J . p 820 notes 
45-51. 

"Erect ed 

"Act ually constructed ; bui lt; com
pl et ed. 

"The term has been hel d synonymous -vii th 
'constructed' s ee 16 c. J . s . p 1509 
note 38, and ' established.' It has 
been · compared with. or di stingu i shed 
rrom, ' built' see 12 c. J . s . p 378 
note 58, 'compl eted' see 15 c. J. s . p 
665 note 4 , •constructed' see 16 c. J . 
s . p 1509 note 46, and 'made.• 

"Phrases employing the _,rd· are set out 
in the note . Ot her phrases s ee 21 c. 
1 . p 820 notes 52-55 . 

" Er ecting 

"Generally , when applied to buildi ng 
construction, t ho t er.m exiludes alter
ing , r emodeling , or r epai ring , unless 
these processes amount in f act to the 
erection or a new building ; but some
times, although not always , it may- in
clude •remodeling' and may even be sy
nonymous therewith. 

" Phrases employi~ the word are set out· 
in the note . Other phrases see 21 c. J . 
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p 820 notes 56- 58 . 

" ERECTION. The. tero~ as used w1 th 
r eference to buil ding , means construc
tion , putting together the necessary 
material and raising it; the nuttins · 
together or the brick and mortar , wood, 
and other materials making the con
struction, or the , uttine together ot 
the materials that are used therein . 
It may imply some structure superim
posed on the land. In the subjoined 
notes examples are g iven or what, un
der partict.rlar circumstances , the term 
has been held to include, and not to 
include . 

"In common parlance, the erection or a 
building and the alteration or remodel
ing of one already existing are dis
tinct and different things; but under 
particular circumstances, especially 
where there is a radical reconstruc
tion or a building or the construction 
ot a substantial addition thereto , 
' erection, ' used in a broad sense , mar 
be equivalent to 'remodeling'; and 
also , depending on the c 1rcum.stances 
ot ita use , the word has been held 
sometimes equiva.lent to , or synonymous 
with , ' construction• see 16 c. J . s . p 
15ll note 93 , and ' removal .' It has 
been compared with , or distinguished 
!rom~ ' al teration' see 3 c. J . s . p 
900 note 43, 'building' eee ·12 c. J . s. 
p 382 note 44 , 'maintenance , ' ' place,' 
and ' removal . ' 

"Phrases employing the word are set 
out in ~he note . 68 . Other nhrases 
for which recent adjudications have 
not been found see 21 c. J . p 821 note 
64-p 822 note 72 . " 
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"68. * * * * * (6) ' Er ection of pub
lic buildings,' as distinguished 
from 'furnishing ' and •repairing' . 
Mo . --Harrington v . Hopkins , 231 s . w. 
263 , 26~, 288 ~o . 1--Judd v. Consoli
dated School Di et . No . 3 ot Platte 
County, 58 s .. w. 2d 183, 785 , 227 l~o . 
App. 921 . * * * * * •• 

The foregoing paragraph cites Harrington v. Hopkins , 
231 s . w. 263 , 288 !o . 1 , 10 . Under this decision, 
Woodson, J . had the following t o say : 

" * * * * * In no sense can the 
words 'turnishins' and •repairing' 
be construed to mean the •erection 
of public buildings' a s those words 
are used in the Constitution. " 

In Allen v . Jackson County Savings & Loan Ass •n , 115 
s . w. 2d 7 , 9 , 232 l!o . App . 1098, the court in paragraph 
3 , among other things, had this t o say: 

" * * * * We t hink a fair con
struction of t he t erm ' erected' 
means 'constructed.• The r.isconsin 
Supreme Court_ in Kosidowsk1 v . City 
of Mil waukee, 152 Wis. 233 , 139 N.w. 
187, loc . cit . 188, had occasion to 
construe the labor law of that state, 
includi ng the following provision 
thereof: 'any kind in t he erection, 
r epairing, altering or painting'; •a 
house, building or structure' . That 
a ction grew out of inJuries r eceived 
by a workman While employed by defen
dant city laying water mains . The 
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court sa i d , 152 t is . 223 , 159 !". yr . 
187 , l oc . cit . 188 : ' The setting up 
of the new water main v~s erecting 
wi thin the broad sense o f the term. 
such t erm i ncludes any wor k of crea
ting a particular thi ng out of parts . 
* * * The t hi ng ~orked upon, towit: 
the waterworRs system was a "struc
ture . " A structure may be below the 
sur~soe ot the ground as well as 
above . * * * Any artificial creation 
i s a structure,--suoh as a canal . ' 
Construction of a reservoir was held 
to be an ' erection• of a building 
within the meaning of section 6802 , 
R. S . Mo . 1919 . Mo . St . Ann. Sec . 
1~238 , p . 4797 , under the theory 
that construction means the arrange
ment and union of parts . Brackett 
v . J~es Black wasonry & Contracting 
Co ., 326 Uo . 387, 32 s . w. 2d 288, 
loc . cit . 290 . " 

From the statute quoted i n your l et ter we find that a 
school district , i n order to 1ualify for central high 
school building aid , must do the following: (1) Secure a 
school s ite of not l es s than f i ve acres for the central 
building , (2) =r ect thereon i n accordance with approved 
pl ans a suitabl e and adequat e building f or n central 
school containing one l a r ge assembly room and the entire 
structure heated with a codorn heating and vent ilating 
system, and (3) The amount of aid available woul d a llow 
the Stat e t o pay one- fourth ( l ) of t he building and equip
ment costs provided t his one-fourth does not exceed Two 
Thousand Dollars (t-2000 .00 }. That i s to say, Two Thou
sand Dollars is the maximum t hat may be expended under 
t his state aid . 

The Board of Education of Kidder School District No . 
8 contends t hat by reason or a ravorable and f ortunate (for 
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them) set of circumstances t he board 9urchased at a bar
gain pri ce a school building already equipped and in ex
istence , and that Tmether with the approval of t he State 
Superintendent of Schools or not t hey·should be allowed 
to qualify for state aid to tho oxtont or Two Thousand 
Dollars . It would seem from their standpoint that the 
State Superintendent should assist and encourage them in 
t akine advantage of this op"9Qrttui ty . 

\le are compelled to disagree with the members of 
the board for by no forced constructi on can ,·;e read into 
the s t atute anything supporting this theory. In disa
greeing with the board we must admit that . t he rule is a 
harah one, but we insist that the oxpresn terms of the 
statute must prevail . 

Let us examine the s i tuati on f rom the s t andpoint of 
l egislative i ntent . Did the Legislature i nt end to aid 
and encourage the construction of new school buildings 
or the purchase of old properti es or-doubtfUl and specu
lative value whloh might be converted into school build
ings? If this school board could buy Kidder College in 
the present instance , we believe the except ion would be 
a decidedly dangerous precedent in view of the fact t hat 
school boards as a whole , i f the exception could be fol
lowed , could purchase fo r school building nurposes old 
business struct ur es and other buildings hich had out
lived their usefulness and wer e offer ed f or sale at con
siderably reduced pr ices. By no stret ch of the imagin
ation do we believe the Legislature contamplated encour
aging such s_peaula.tive spending . !'.>uch a course must ul
timately lead to hi~ly speculative real estate ventures 
of an i~ractical and unproductive nature . Such trans
actions would be without profit or pleasur e to the boards 
i nvolved. Tho t heor y eight be advanced that in the event 
the St ate Suporintende~t of School s might a~prove such a 
structure an exception bo made . We find no proTision, 
e ither in the statutes or other authorities , tor such; 
and as a school board i s a corporation created by the Le-
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gislature , a corporation whose act ions are limited by l e
gislatiTe action , we believe that such a course would be 
the beginning of an exceedingly hazardous and unprofitable 
course of action. 

By its very t erms , the statute would seett to assist 
and encourage the erection of net structures bearing the 
approval of the Stat e Superintendent of Schools . 

Having determined that the Kidder School District 
No . 6 cannot now quali fy for aid under t he provisions of 
Section 10~99, supra , and cannot, under our interpreta
tion. become eligibl e to receive state aid, it seems un
necessary to go into the amount this district might re
ceive . However, touching upon this subject , wo find 
that portion of the statute which reads: "the state shall 
pay one-fourth of the cost ot said building and equipment" . 

The intention of the Legi slature vms th~ participa
tion of the st ate in payment o~ building and !equipment 
costs up to and including one-fourth or the sums the s chool 
boards had actually expended. In this situation the 
board actually spent Five Thousand Five Hundred Dollars 
($5,500 .00); a.nd it the board oould otherwise quality it 

would seem that one- fourth of FiTe Thouso.nd Five rtundred 
DollB.Z's Vit>uld be t he amount t he district coul -.4 ask tor un
der the terms and provisions of the statute . In t his case 
the sum is l ess than Two Thousand Dollars , the na:ximum al
lowed. The tact that the building and ad joining acreage 
was worth far in excess of that amount would have no deter
mination on the figure allowed under the statute . PaYJ!1.ent, 
as intended by the Legislature , is on the basis of the 
amount actually expended and not on any other thoory. Any 
other conclusion would seem to encourage s peculation and 
controversy. 

We commend the Kidder School District tor having mem
bers or the board t hat are farseeing and enterprizing 
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enough to rcco~izo the fact tha t t he college propert y is 
worth to.r more than the mrcha.sc '>r l eo . '!'he denial of 
t heir a.pplica.tlon undo: t hi s sot of t a.cts t i ll \Ork a 
hardfJhi p no doubt , and in t.' e minds of oomo r enO.er a 
e r uvo injustice . rheso memb~rs may see~ to have been 
penali zed for thei r busi.ness jud~)nt in t his transact i on . 
lie .aust agr ee that the r l!le i s c harsh one , '·ut viewed i n 
the light ot the sta t utes as they no N exist , wo can arrive 
at no other conclusion. 

.CCNCLU~IOK 

Our conclt:cion i n ans\ver to ~'our specir:c ~u3st1ons 
will be t cken u~ in the order ~et out i n y~ur l~tter . 

1 . Docs Section 10499 n. s . Mo ., 1D39 , require the ac
tual. er ection o~ ~ .hr- no;·; and approved ~ chool bui ldi n.g on 
tho requi r ed 3itc before eny district could qualify for 
the state cen t r a l hi gh school bulldi ng aidlj 

Our concl usi on , arriTed at f r om th£ stntute ~nd tho 
inter !)ret ation ~iven it by the coUltn, i s tto.t a school 
district , in o1dot t o ~u lify fo1 st~t~ ~id , must actual
ly construct ~ str uctur6 on a sito , ~nd all ti~ is mus t be 
done with the ap9roval of t he Stat3 Su~erintendent of 
SchooJ.s . 

2 . \ ·oulc" tho Boar d of , ducat i on co '"lpl y ·:11th t he l a\'1 in 
qunli:ryinr; :ro:: the state bt~ildin.g aid \\hen the school 
site and compl et ed tuil dincs meet t ho r ec ~ired s r ecitica
tions for appt ovcl~ 

Our conclusi on i s t~ut approval of tho J tate £uper-
1ntendent of Schools must appl y to new strnctur es , f or i t 
was contemplated by the statute as it now xi sts that t he 
state couJ..d onJ..y encourage t ho erection ot new structures . 
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3 . Would the Kidder School District No . 8 qual!~ for t he 
maxtmum $2000 .00 building a i d when the a ctual cost of such 
property to the distr ict was only t 5 , 500 . 00 , even though 
the original cost of the site and erection of the buildings 
in 1927 was t 75,500 .00? 

Our conclusion is that the Legislature, under the 
terms of t his statute , intended paying on the basis of 
funds actually expended. That this district could qualify 
for one- fourth of the '-5,500 .00 expended ,. the basis on 
which the state would participate in this construction 
would be the actual and not the speculative cost . 

APPROVED: 

ROY McKITTRIC-. 
Attorney-General 

LIM:FS 

Respectfully submitted , 

L . I . :'~'ORRIS 
Assistant Attorney- General 


