PENAL INSTITUTIONS: Sentences are to run concurrently
from the date rendered unless the
sentencing court directs sentence
to commence at a future time.

Avgust 28, 1937.

FILED

Honorable J. M. Sanﬁefs, Warden
Missouri State Fenitentlary
Jefferson City, Misscuri

Dear Sir:

We acknowledge your request for an opinion dated
August 20, 1937, which reads as follows:

"Walter Well #46638, is serving
here four years from Caspe Girgre
deau County, Missouri, from June
24, 1936, for Burglesry and Larceny,
having plead guilty there to the
charges at the April, 1936 term,
and wes received here on June 26,
19385, am shown by his commitment
now in file in this office.

"Prior to this, on lsy 31, 19385,

at the seme term of the Circuit
Court in seaid county, he was tried
-and convicted by & jury of similer
offence as stated above, and his
sentence wasg fixed at four years
from June 8, 1U35, eas will be shown
by the certified copy of the sent~
ence and judgment of court herewith
submitted. He appealed this con=
viction to the Supreme Court of
Hissouri, but was transported teo
prison end begen service on the
first sentence named above at the
time steted, which sentence he is
now serving.

"On June 30, 1936, the Supreme

Court affirmed his conviction on

the appealed sentence, setting forth
in its mendete that sentence was to
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be for YA periocd of two years for
burglery and two years for larceny,
the same being the sentence passed
by the said Circult Court of Cepe
Girardean County aforesaid.' This
said mandate was received here
August 19, 1937.

"This office would appreciate an
opinion from you af to when service
in the appealed sentence should be-
ging,"

The record of facts of this cese, os stated in
your reguest for an opinicn, does not bring the avove
prisoner within the provisicns of Section 4456 or 12969
R. S. loe 1929, which are mendatory statutes directing
cumulative sentences under certain circumstan ces where
one 18 convicted of more than one crine,

The power of the Trial Court to render judgment
and sentence, after convicticn of the crime, is pro-
vided in Section 3715 R. 8. lo. 1989, which reads:

"Whenever & judgment upcn & convie-
tion shall be rendercd in any court,
the clerk of such court shall enter
such judgment fully on the minutes,
stating briefly the offense for which
such conviction shall have been hsad,
end the court shsll inspect such
entries and conform them to the facts;
but the omission of this duty, either
by the clerk or judge, shell in nowlse
affect or impalr the validity of the
Judgment,"

By the sbove section we see that the Trisl Court
has the power to, end is not prohibited from, rendering
a cumulative sentence upon one, convictcd of a crime,

while restrained under a judgment end sentence of cone
viction for e prior crime.

Section 3742 R. S. lMo. 1928, provides when an appeal
to the Supreme Court operates as a stay of execution on
the trial court's judgment end sentence end reeds:
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"No such appeel or writ shall stay
or delay the execution of such judge
ment or sentence, except in capital
cases, unless the supreme court, or

a judge thereof, or the court in
which the judgment was rendered, or
the judge of such court, on inspec-
tion of the record, shall be of
opinion that there 1s probable cause
for such an appeel or writ of error,
or so much doubt as to render it
expedient to tske the judghent of the
supreme court thereon, and shall make
an order exmressly directing that
such appeal or writ of error shall
operate as a stay of proceedings on
the judgment; but in capitel cases
the order granting the appeal shall
operate as such stay absolutely,"

When an eppeal be granted the defendant may be com=-
mitted without a stay of execution es was done in the
above cese, cr he may be recognized (admitted to bail
while on appeal), for Section 37854 R, S. Mo, 1929 pro=-
vides:

"If an eppeal be granted, the court
below shall .rder the defendant teo
be committed or recognized, and the
recogplizance shall be to same
effect as the recognizance required
when the defendant himself 1s sppel-
lent; end the party, if committed,
shall be held in custody until the
judgment of the supreme court shall
have been passed on the case, to abide
such judcment,"

The mandate of the Sumreme Court, in this case
follows the provisions of Sectiom 3765 E. S. lo. 1929,
which reads: :

"When the appeal is taken, or the
writ of error is sued out by the
party indicted, 1if the supreme
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The Supreme Court in its mendate could have changed
the time cof ilmprisonment pursuant
Mo, 1929, which reads:

Sect on 648 K. S.
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court affirm the judgment of the
court below it shall direct the
sentence pronounced to be executed,
and the same shell be executed ac-
cordingly; if the jJjudgment be re-
versed, the supreme court shall
direct & new trisl, or that defendant
be absolutely discharged, according
to the circumstences of the case."

"No judgment shall be reversed or

set aside by the appellate court,

for the reason thet the Jjudgment

by virtue of which such person 1s
confined, or from which he has
prosecuted an sppeal or writ of

error, was erroneous as to time or
place of imprisomnment, but in such
case it shell be the duty of the

court or officer hearing the case

to sentence such person to the preoper
place of confinement, and for the
correct length of time, from and after
the date «f the original sentence, and
to cause the officer or other person
having suech rlisoner in charge to con=
vey him forthwlth to such designated
place of imprisonment."

and reads:

In Meinlinger v. Breuer, 304 lc. 381, l. ce. 391, 264

"No person's body shsll be imprisoned
or rsatrained unless by authority of
law,

S. W. 1, the Supreme Court sailds

Aug‘ll‘t 28. 1937.

to Section 3766 R. S.

Mo, 1920 states the limitations
upon the warden for imprisoning one convicted of crime,



Hon. J. M. Sanders -D= August 28, 1937.

"rhe law then, &s now, was settled
beyond dispute that, in the ebsence
of a statute to the contrary, sentences
were not cumulative, even where they
mizht be made sc, unless the sentenc-
ing court expressly made them so by
directing that the subsequent one
should commence at a future time
. determined or determinable with cer-
tainty. In the lleyers sentences no
sort of effort was masde by the trial
court to render the sentences cum=
ulative,"”

CUNCLUSION,

This depertment is of the opinion that the mandate
of the Supreme Court in the hands of the warden, by its
very terms, affirms the judgment of the trial court and
thereby glves force to the judgment of the trial court
which had been rendered before appeal,

The form and substence of sald Judgment shows 1t
to be in conformity with statutory requlrements, even
though t he triel court did not renmder cumulative sen-
tences for the second couviction. A cumulatlive sen=-
ténce was not mendatory for the second conviction under
the Missourl code. .

, The triel court, In plain lengusge, fixed the
sentence at four years Incearceration to run from June

8, 1936, which sentence was legal, beceuse 1t is intended

to run from the same date that judgment end sentence was

passed, end the Supreme Court, on app sl, did not change

that Judgment and sentence as to time, as wgs its power,

in the mandate dismissing the appeal.

Since the judgment and sentence of the trial court
vas rendercd within the trial court's jurisdictiong
since 1t ig certein as to time and place of imprison-
ment; since the punishment conforms to the statutory
punlishment for the particular crimes, and since the
Supreme Court has unconditionally sanctioned the judg=
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ment and sentence in Its mendate, now the duty falls
on the warden to imprison according to the original
judgment and sentence, as ordered in the mandate.
Imprisonment in the sppealed case should be computed
from June 8, 1935, the date that the original judgment
was rendered and sentence was pessed.

When the appesl was granted to the Supreme Court
the defendent was not admitted to liberty on appeal
bond, nor does the record show s stay of execution on
the Jjudgment and sentence, pending eppeal, or an escape.
In such cases the present opinion would not apply. At
all times, since the original judgment and sentence on
the second charge, the record shows.ithat the prisoner
was belng incarcerated in the penitentiary withcut
recognizance on either charge.

It 1s owr further opinion thet ingofer as the two
Judgments and sentences overlap, as to time of incare
ceration, they should run concurrently with each other

cn the prisoner's records. ©Such a confinement is by
"suthority of law".

Respectiully submitted

WM. CRE SAWYEKS
Agsistant Attorney General,

AUrROVEDs
J. L. TAYLOK

(Acting) Attorney General.
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