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PENAL INSTITUTIONS: Sentences are to run concurrently 
from the date .rendered unless the 
sentencing court directs sentence 
to commence at a future time. 

August 2 8 , 1937. 

Honorablo J . ?.l. Sanders , Warden 
Missouri State Penitentiary 
Jefferson City. Missouri 

Dear Sir : 

FILE D 

We acknowl edge your r equest f or an opinion dated 
Aucust 20~ 19 37, which r eads as follows : 

"Walter Tall #46638, is serving 
here four years from Cape Gira~­
deau County, !.1icsouri, from June 
24, 1935~ for Burglary and Larceny, 
having plead guil ty there to the 
charges a t the April, 1935 term, 
and was r eceived here on June 26 , 
1935, ax shown by his commitment 
no in f i l e in this office . 

" Prior t o this , on llay 31, 1935, 
at the swne term of the Circuit 
Court in said county, he was tried 
and convicted by a jury of similar 
offence as stated above, and his 
s en t ence was fixed at four years 
from June 8 , 1 935, as will be shown 
by the certified copy of the sent­
ence and judgmen t of court herewith 
submitted. He appeal ed this con­
viction to the Supreme Court of 
Missouri. but was transported to 
prison and be~an service on the 
first s entence named above at t he 
time stated, 1hich sentence he is 
now s erving . 

" On June 30, 1936 , the Supreme 
Court aff irmed his conviction on 
the • ppoaled sentence , set t ing rorth 
in its mandate that sentence was to 
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be ~or ' A period c~ two years ~or 
burglary and t wo years for larceny~ 
the same being the sentence passed 
b y the seiQ. Circuit Court of Cape 
Girardeau County at'oresaid. ' This 
said mandate was received here 
August 1 9 • 1937. 

"This o~fice ould a ppreciate an 
opinion from you a~ to when s~rvice 
in the appeal ed sentence should be­
gin .. " 

The record of facts of this c ase , as stated in 
your request for an opinion, does not bring the a oove 
prisoner within t he provisions of Secti on 4456 or 1 2969 
R. s. Uo . 1929 , which are mandatory statutes directing 
cumulative sentences under certa in circumstEnces where 
one is convi cted of mor e than one cr~e . 

The poier of the Trial Court to render judgment 
and sentence, after conviction of the cr~e, is pro­
vided i n Section 3715 R. s . l.io . 1 929 , which readsl 

"~Vhenever a judgment upon a convic-
tion shall be r ender ed in any court, 
the clerk of such court sh.al.~ enter 
such j udgment .fully on the minutes , 
stating briefl y the offense for which 
such conviction shsll have been had, 
and the court shall inspect such 
entrie s and conform them to the factaJ 
but the omission of this duty, e1 ther 
b y the clerk or judge ~ anal1 in nowise 
affect or imp dr tho vs.lidi ty of the 
j udgment. " 

By t he above secti on we s ee that the Trial Court 
has the power to, and is not prohib i ted from, rendering 
a cumulativ~ sentence upon one, convicted of a crime• 
while restraLned under a judgment and sentence of con­
viction for a prior cr~e. 

Sec tion 3742 R. s . Mo . 1929~ provides when an appeal 
to t h e Supreme Court operates as a stay of execution on 
the trial court's judgment and sentence and reads: 
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"No such appeal or writ shall stay 
or delay the execution or such judg~ 
mont or sentence, except in capital 
caaee. unleao tho supreme court, or 
a jud~e thereof , or the court ~ 
tJhich the judgment \as rendered, or 
tho judge of such court , on inspec­
t ion of the record, shall be of 
opinion t hat there ls probabl e cauae 
for such an appeal or vrit of error , 
or ao much doubt as to render 1 t 
expedient to take the judgment of the 
supreme court thereon, and shall make 
an order oxprosoly directing that 
.such app co.l or r.ri t of errol" shall 
operate as a stay of proceedings on 
the judgment; but in capital cases 
the order granting the appeal shall 
operate as ouch stay absolutely." 

flhen an nppoal be granted the defendant may be com­
mitted without a stay of execution ns was dono 1n the 
o.bo\·e case, r he may be recocn!zed (adn:.itted to bail 
while . n app eal) # for Section 3754 R. S . Mo . 1929 pro­
vides: 

"If an appeal be cranted, the court 
bolow ohall rder tho defendant to 
bt co~itted or recognized, and the 
x:ecoc:.t)i.zanco ohall be to the same 
effect as the ~cco~zance required 
when the defendant ~self is appel­
lant; and tho party, if committed, 
shall be hold 7.n custody until the 
judgment of the supreme court shall 
have been pasoed on the caso , t o abide 
such judgment," 

The mandate of the Supr em.e Court, in this case 1 followc the provisions of Section 3763 R~ S. Uo~ 1 929, 
which reads~ 

"V.hen the appoal is taken, or the 
wr1 t of error is sued out by the 
part,- indicted, 1f the supreme 
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court at'firm the judgment of the 
court bel ow it ahnl l direc t the 
sentence uronounced to be executed , 
and the a~e shall be executed ac­
cordingly; if tho j udgment be re­
versed~ the supreme court shall 
direct a ne trial , or that defendant 
be absolutel y discharged, accordi ng 
to the circumatances of the case." 

The Supreme Cuurt in its mandat e could have changed 
the ti~o ot' imprisonment r ursuant to Section 3765 R. s. 
Uo . 1929 , ~hich reads: 

" ~o judgment ahall be reversed or 
set as ide by the ap!ellate court, 
for the reason that the ju~ent 
by virtue of y•luch such pereon is 
confined , or from vthlch he has 
prosecutt"d an s.p:' eal or rri t of 
error , as err~neous as to time or 
pl aco of impri s onment , but in such 
case it shall be the duq of the 
court or officer h~aring the case 
to sentence such person to the pr oper 
pl ace of conflnement , rund for t he 
correct l ength of t~e, from and at'ter 
tho date .... r the original. sentence, and 
to cause tho ofricer or oth er person 
havi ns s uch r isonor in cho.rg e to con­
vey him forthwith to such designa ted 
pl ace Lf ~priso~ent . " 

Sect on 648 R. s. Mo . 1 929 s tates the 11m1tat1ona 
upon the warden for imprisoning one convicted of crime, 
and reads: 

"No person ' s body shall be imprisoned 
or restrained unless by authority or 
law. " 

In Ueinineer v . Breuer , 304 ko . 381, 1. c . 391, 264 
s . V • l, the Supreme Court said% 
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"The law then, as now, was settled 
beyond dispute that. in tho absence 
o£ a 3tatuto to the contrary~ sentences 
~ore not cumulative , even. where they 
xnit)lt be made so , unloso t ho sentenc­
illc court expreasl.y .n:ade them so by 
directing that the subsequent one 
should commence at a futuro time 
determined or ueterminable with cer­
tainty. In the lleyers sentences no 
:::ort of effo1 t Yms .~o:ade by tho trial 
court to render the sentences c~ 
ule.tive . " 

CUilC.uUSI0U. 

This department la of the opinion tb.st the mandate 
of the Supl"'eme Court in the lumds of the warden. by 1 ta 
very terma, ai'firm.:a the j"ude;m.ent of the t rial court and 
thereby vi~es force to the j~ent of the trial court 
V:'hich had been render c.d. before 8pl~eal. 

'Ihe form am substance of snid j udt;ment shows it 
to be in conformity ~ith statuto~ requirements . even 
th<.. ugh the trial co-urt did not ronder cumulative sen­
tences for the a·ocond col.~viction •• A cumulative sen­
tence was not eandatory for the second conviction under 
the Missouri code . 

The trial court . i n p l ain lanGU&ce , fixed the 
sentence at four years ~ncarceration to run from June 
a. 1935, vauch sentence .as legal, because it ia intended 
to run from the same date thc.t jt~ont and sentence was 
passed, an~ the Supreme Court , on ap1 a1. did not change 
that judgment rund sentence as to time , as was ita power. 
in the mandate d1am1ss1 n,s the apl'eal. 

Since tho judgr"ent s.nci sent ence of the trial court 
was render d r.ithin the trial court ' s jurisdict1onJ 
since lt io cert~in ao to tittD and ~lace of impr ison­
ment J since the punishment conforms to the ata tutor7 
punishment for the particulaz· crimen , and since the 
Supremo Court haa unconditionally sanctioned the judg-
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ment and sentence in ita oandate ~ now the duty falls 
on the .ardon to impriaon accotdi ng to tho ori g inal 
judgcent and aentence ~ as ordered in tho mandate. 
~prisonmcnt in tho app eal ed case should be computed 
f r on. June a, 19 35, the dato that the original judgment 
was rendered and sentence was passed. 

\7hcn the appeal was t:rantcd t o tho Supreme Court 
the defendant was not admitted to liberty on appeal 
bond, nor does the record chow a s t ay of execution on 
the j udgment and sentence , pending appeal, or an escape. 
In such cases the present opinion would no t apply. At 
al l tinea , since the original judgment and se ~tence on 
t he s econd charge, the record shows that the prisoner 
was belng ..~..ncarcerated .:..J the penitentiary wi th\.... ut 
r&cognizance on ei thor charge . . 

It is our further opinion that i naofar as the two 
judgment a and sentenc~ e overl ap, as to t ime of incar­
ceration, Lhoy should r·un concurrentl:y \ 1th each other 
on t~ ~risoner's records . Such a confinement is by 
"authority of law" . 

he spec ti.ully subm1 t ted 

\. • OFJ. SA\'iYiiliS 
Assistant Attorney General. 

J. L . ':i.J YL<..H 
( Acting ) Attorney General. 
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