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SPE~I~ RO~ DISTRICTS : Refuna. by St t.. te niJlway CoLJinission. 

-----
n U U t 13 , 1935 F II E 0 , 

~ ;; 

~. n1el c. o era , 
ttornoy e.t La , 
yotte , 1Eoour1 . 

ue r w r : 

.e \nob t o t. c .no 1lod e your l tter ot r cent do. to 
re ua tlne QD opi nion whoro1n you t t~ ln part L tollo o: 

" bout 19 0 ox· 1921-, 
( t of th l iving 

" !nee th t tlto he rot 
paoaed , d t ho vpeci 1 1 o d D1 tri ct 
cot 1 aloner , c. I repro ent , h ve 
convinced t he ..,t te h1Eh y om ion 
t h t t hi c 6,aoo.oo hould be rerun ed 
t.o t he o.~pec1 1 .. ofld 1 trict . It t ok 
aor ti . to ow trou t bo 1ncompl to 
record:) t ht. t ero cpt in 19"'0 th• t 
t hi ot ney w otr1c1 lly 14 
by t ho ~peci 1 o d ~1 tr1ot to ,the 



m!St 13 , 1935. 

State lUEhway 'oc:il1os1on. But o finally 
CUlde our eose . Thereupon t he tato High
w y Depart ant orderod the rotund end 
1 ouo~ ito cheok tor e,eoo.oo. During 
tho time of the appl1cution ror the re
f und the individual ho are the true 
original contr1uutora or wbo ore le ellJ 
entitled to receive noneys trow de
ceaced contributors prote ted 9ay!ng the 
tonoy to nyone except thacaelves 
1ndiv1d lly. In due tl~o , utter they 
loflrned that the lUt)l y CoJrmssion 

oul4 not wake ~ retun to 1nd1v1d ls , 
t cy · itbdrm< t t cir obJections. There
otter our caae n ~ completed a nd the 
uboYe check 1acue4 to the ayotte 
~peci 1 Roa4 v1Gtr1ot • 

.. Al thouf,Jl thcoo donoro of thiG l".Onoy 
have not one btt of 1rit!nc tl1et it \VQO 
tt1e prom e Qr understand1D.G that this 

oney Ghould be paid to them 1nd1v1dually, 
t hey are preoeing the Co~ao1oner ot 
t he Fayett e ~pec1al nad ulstriot to 
refund to them the amount wh1cb ouch or 
t hem contributed . Certe1nlJ thero e 
no written contract to t~ t ottcct. And 
1n feet , theTe ~ no writin ot any 
kind th· t 1t >no the 1ntont1on thet tho 
t)Oney it rerunded cho1Jld £0 boek to tho 
people 'hO contributed 1 t . ~ urt.l!en::.ore , 
1 do not beliove tho 1nd1v1duols can 
cake ~ very et1ong e e ot eompetont 
evldence thot there • ·eo rny leg 1 pro.Qiae 
to return tho money to the • 

"Uut nesuminu, that ~t tho t1~o they paid 
their ~oney into tho hobds or the Com
mittee tbat r cctvcd 1t and delivor od it 
to tbo ..;,)pcc1e l oad JJictr1ct !f>r payment 
to t ho contractor there waa sn orel 
promise or undorstt.md1nG in each c.:nd 
evory ceae thc t tr the uoney hould ever 
be refunded by tho wt4te U16h y part
n nt, uould the .;;pcoiul Road ""latr1ot uow 
be liable tor return of the oney to e cb 



r . ~~nicl v • tiV~ars -..,-

individual? ~o o t hranten to bring 
suit to forco the wp ai&l RoGd 1£
trict to nn·~e ymcnt to the 1n
d1vidue.lE . The CoLar.'..i s1oner · re 
willing to pcy it back: to tho in
dividua l tr it 1v le l to do £o , 
and 1f under the le they ~ould be 
l iable to an adverse judgoent in 
suit brought by the 1nd1v1dunlc to 
collect their reBp ctive 1nd1rldual 
sllfireE. Dut on he other hood the 
Commie~1onero uo not ~nt to oieh 
o~t &, tVO. OO to 1nd1v1du l s unlesa 
lt 1o l~pl to do ~o . l eaco e1ve 
uo your opinlon e to 11hether or not 
the Jpecinl noad Dlstrlct ould be 
liable fur l'erund or th1 rr.oney to 
the 1nd1v1dunls under t hea circum.• 
atonces . " 

quoation that ftr ot pre ents 1teel t 1s , aosumlng 
an Jrul a eo~ont or undorstand1ne thnt the respective donor 
oul~ bo Given thc1r monoy back in tho event 1t ever 

refunded to t.i ,o nyctte .;.;peclal noad u1e.trict , <looo tl.tS otatuto 
or freud~ a;;l 1? 

.:.Section 296'1\1 • s . k o . 1929 , aets out '~hat ogre .nts 
must be 1n writin, ~d providou in purt o foll ows: 

•No action shall b• brought • • • 
upon cmy e.ere&_ont tht1t 1o not to bo 
p rtor~od within one yeur troru the 
maldnr thoroot , unlooa tho a(!.:reo&ent 
upon which the action ahnll be brou ht , 
or so .e me~rnndum or note thereof , 
shall be in writi ng tnd signed by t he 
party to bo choreod t r r lth , or 
oo~o othor per son by h~ thereto le -
full y uthorized. " 

Our court i n the; cone of ee v . dee , 237 .~ . . • ( ~o . ) 
7G&, 1 . c . 799 , in conatrui the above oect1on, aid : 

"Appollant claim~ t ho orie~nul oral 
contract ~ao within the etutute of 
frauds nd t hcr etore 1o no detoneo . 
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Tb r ar ny r eason ~by tb1o 
point io not 11 t on, one or t o 
Of • bich y bo ontioned. uYeD if 
Wi' mcrG conottucd on a contract tor 
r ~tal tor th te ot tho pl alntift ' 
1 ~ • i t 10uld not be \thin tbe 
st tuto of tr uds b o 1t m1 t be 
porfomod ~itb1n o y cu1.r. .1e etatute 
ot tra uda , ect1on 2159, I~ . c. l9lg , 

pp11oa only to c ntr. eta h1clJ by 
their t er w c nnot be error ed 1th1n 
n yo r . iJDr. v . l ollo 11, GS o . App . 
frG3 , 'IC '* • ~. 140; L!atho• v . t 1 oe , 
10 .o . PP • Q6, '16 s . •• 29&; ~ gott ' 

dm' r . ~. aEon ' a ~4 ' r ., ~a o. 2~1; 
Green v • . ,ho.lcy , 271 ko . loc . ci t . 654 , 
197 s . . . ... 55 • . 

fro th presented u 1t 1 1 posa1ble to 
4etorm1ne bethor contr ot ~Sht b ve been rtor. 4 thin 
o year. The oral nt o: und r t ondlna os de in 1920 
or !P2l, and the La • of l.aourl , bxtr ~e~sion , l 9v3 1 4

& e 
1e , howe th~t no prov1~1on o do tor refunde until 

usuat , l9el. It it can be oho t b t 1t de tn 1 21 , 
1t could hoY be u rror c .ithiu o yoor , n henco •ould 
not co o ith1n t he statuto o:t fraudo , t~nd thitJ is truo oven 
t tlolJC.l'l the oon·tr ct i.lgbt not hnv been lltlc1 un~il o et1 
1n uat , 1920. 

··~n then for tho bosio or tbi opinion th t t he 
ornl c re ont could hnve boon portor od 1tb1n a ye r , nnd 
hence t hat the ot tute or fr udo doe not pply, the next ques
tion th t ar1soo 1a wheth r t e ]OJ tte wpec1al Road istr1ct 
could enter into ucb n nt. 

~pec1al rood 41at11cte , by virtue ot tb ototutee 
ot this state , ar "cap bl o of uin nd b 1ng ued" nd o~ 
"contr ct1n and be1 cout r c1,ed r1 th" r rdl oaa or 'hether 
or san1zed under loloa t or 10 or Ch ptor •2 s they rel~te 
to apeo1a l ro d d1atr1ctc. ( ~ection 802S and 0061, R. s . ~. 
1929. ) In the in t nt cane e s ee uo reason hJ contr ct 
ot the n ture h rein et out coul not be do under tbe 
bovo nectiona . I:t the future condition, viz., t he refund ot 

the ~oneye contribut ed , o tortbcomin , the in41Y1d 1 
contributor e to h ve r turne4 to the • I:t no r etun4 
wa de, no liab111tJ ttaohcd to th 4i trict to repay 
aa • 
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~e bov no~ed tll t opocia.l ro d di•trictn e.re 
cap bl e ot cuing an beins d , QD.Q bcnce it it o n be a-
t bUshed t h t the oral u roo nt oes not cooc .1tb1n the 
atetute of rr udo • e ro ot the opinion tbnt tho l"ayott o 
.... peci 1 lioad .&Jistrict , l vine rccoiv d r fund ot Lbe a f ore-
mention d runda , t no , under th t e or the aLree ent , 
pay v~ vvor to t be 1nd1v1du 1 onoro , und on ret ol t o 
cowpl y mu os it.olf ubjcct to auit . 

Yow. s cry truly , 

J OllU • • HCF , , lr., 
e ist nt ttorney Genero l . 

APPROVED: 

: liU 


