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Al l <'wable ':> nlY wher e he s erv es paper s off1c1 a1.1y 
hnd not r eoover c.. ly h t.r e he a t tet.,pt ,... ~ n ! .... 11 t o 
s erve . 

U&y 8, 193~. 

Hon. C. H. nobar da 
Pros 1a.1ng Judge 
Dunklin County Court 
Y en~ett, Mi s souri 

Dea r Sir: 

Tnia aeknowledgec r eceipt o~ your l e t ter of April 29 , 
• Lien i s aa fol l ows: 

vio.es: 

• c he ve u question like t bia--The 
s heri f f was g iven a warrant f or a 
~an auopoaed to be 1naane l iving 
t hirty m1lea awa y from t he oountJ 
aea t . ae made t ao tri pe f&il i~ to 
fi nd t he man. On the t hird tri p, be 
got hi m. The sheriff tu r ned in mi leage 
tor tho 90 mil ea or 18. 00 a i l oage . I 
helo th~t ne i s onl y enti t l ed to 
1leage f or the one t r i p • . 

111 you pl ea se giv~ us t he law . • 

ect1c n 11789 R. S. o . 1929 , amo ~ o thor t binga pro-

• Fees ot sheri f fs ahal l be allowed f or 
t heir 8L r v1c e s s follo s : ~ • • • • • 

For each a il e ac tually trave!l ea 1n 
serv1 auy venire au~ons , writ, 
s ubpo "na or other o r dur of oourt when 
s erved more t hhn five mil es froa the 
pl ac e here tho court i s hold , pro
vi ded ~ h~t sucn mil eage shal l not be 
c baxge d !or wore than one witnes s 
subpoena ed or venire aummona or other 
writ oerved in t he aamo caus e on the 
aa•e trip. . . . . . . . . . . . . . . . . . . . . . . . . 1 0 • 
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Tbie appears to be the nearest provision of the 
statutes proTiding for pay of the sheriff for eerTices re
ferred to t. u your inQui ry . 

The compens~tion allowed the sheriff for his official 
aerTioes performed is allo•ed only where theie is s t atutory 
pr oYia1on for tbe payment thereof. I f there 1a no statute pro
vidiar fo r hie oo p na~ tion be is not entitled to coapensation 
notwithat~ding the law my make it hia official duty t o per
fora certain eerT1ces. 

In tbe ca.ae uf Stat e ex rel . Troll va. Br own, 146 
Mo. 401 , 1. o. •os, tho Supreme Court or t his State aays : 

•It 1a well et t l d that no of f icer 1& 
entitled t o fees of any kind ual eaa pro
vided !or oy at tu' , ana bel solely 
of atatutor y ritbt , stAtutes allowing the 
sa~e ~ust be strictly construed. st te 
ex rel . v. oflor~, 116 uo. 440 ; Shed 
••· Hailroad, 67 u. 687; G&lil~n • · 
L&foyette co., 76 v. 67b. In the caee 
1aat cited 1t is £&iJ : 'The right of a 
public officer to fe s 1a 4er1Yed from 
the s t a tute. He 1a entitled t o no feee 
fo1 ser vices he aay perform as such 
officer, unles s the statute g ives it . 
lhen the etatute tails to pr~Y1de a fee 
for services he i e required to perform 
ae a public officer, he baa no claia 
upon the state for compensat i on for auoh 
ser•icoa.• ~ i ll i aas v. Cheriton Co., 85 
Yo. s•s. • 

In t he ca3e of State ex rel . ••· Gordon, 245 ~ . 14, 
1. c . a?, the upreme Court of this St a t e declarea as follo•a: 

•coapenaation to a publ i c orttcer 1a a 
matter of sta tute , not of contract; and 
1t doea not depecd upon t})e amount or value 
of aor v1cea per formed, but 1s incidental 
t o the office. 
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Throop on Public vffioera (bee. 443) 
says: 'I t has been often held , that 
an officer' s right t o hi s coapensation 
does nut grow out of a contract bet ween 
t1i and tlJ.e State. The col:ipenaation 
oelonga to the off icer, as an incident 
of hi s o!tic~ . £nd be 1s entitled to it, 
fiOt by force ot any contract but because 
t he law attaches it to the office.• 

Mechem on Public Offices and Off1cera 
says : •s ec . 856. Unless , therefore, 
compensat i on is by law a t tached to t he 
office , none can be recovered. A person 
who accepts an office to wbiob no ooapen
aat i on ia a ttached is presumed to under
take t o serve gratuitously, and he cannot 
recover auytbi r~ upon ~he gr ound of an 
i mplied contract to oay what tbe service 
1 s •or t b, • • • • 

In Dank v. Refrigerating Co . , 438 Mo. 
414, a rown, J . , ap ak1ug for the court 
says: • whe~ the law r e Guirea a specific 
serv1c to be per ! vrmed by a public 
off icer , be t uat pert~rz that eerTice 
reg dlese of whether ny provision baa 
been made to pay hi m for same. • 

Bot only i s the right to compensation 
dependent upon sta t ute , but t he ethod 
or particular mode provided by statute 
wuat be acoovted. On tht e point the 
~anaae City Court of Appeals saya: •It 
s ee s \he general rUle in th1 a oountZJ, 
as aunounoed oy the deci s i ons and t ext
writers , th- t tL~ r~ndition of services 
by u publ i c officer 1e to ~~ de~~ed 
gratuitous , unless a compensa tion there
f are 1o proviae by otat ute . lnd further, 
tt see~a well a ttlod tha t 1! tbe statute 
provi des co•peneation in k par ticular 
l t.O<.le o:r Jr.&nne r, then the off1 cer i a con
fined t o t bat maJmer, and i s entitled 
to no other or further ooapensat1on, or 
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to any different mode of securing 
the same. • • • • •· • • 

And at page 29 tne Court aaya: 

In lh 
reported at ?/1 

••• the Legislature m&J fix such 
compenantiou to a public office aa 
it eeea fit , or none at all , we can 
aee no cvnat1tutional objection to 
ita attaohin such conditions aa it 
deems proper to the payment of the 
co•penaation, such conditions to be 
o1nd1~ ~pon any one ho tbere~fter 
enterr upon uch office and perform• 
1 ts ~uti e. ~• stated boTe, the 
compensnt1on has no relation to the 
acount or Yalue of the •~ rv 1ce. Thera 
can be no ~ppltcat1on of the doctrine 
of quantum meruit . The officer t akea 
the office cum onere . HaTing accepted 
it with tbt conditione 1~poaed by the 
Le 1sl ature , u1on whose will he muat 
depend for &Ay compensation a t all, 
he cannot af terwards challenge the 
po er of the Legislature to i•poae 
suoh conditions. • • • • • • 

c ase of ing va. Riverland Levee Diatr1ct , 
s. . l~b, t be Court aaya , 1 . c . 196: 

•x t 1a no loll8ar open to c.ueation but 
that comv u a tion to a public offic~r 
1& a m, .. ~; .. er of statute aud not of 
oontract , nd that compensation exiats, 
if tt e~tsta at all, uolelJ ns the 
creation of t be law an tnen 1e in
cidental to the off1ce.• • • • • • • 
Furtherwore, our ~upre~~ Court baa 
ci teo. •1 tb app1·ov&.l the sta.ter:.ent or 
tho general r ule to be found in State 
ex rel . eaekt~ va. ~ooracken, 60 o . 
A~p. lvc . o1t, 658, to the effect that 
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the rendition of aer~ices by a public 
officer i s t o be dee~ed gr at uitous 
~cas a compensa tion therefor 1& pr o
~ided by statute , and t ha t if by 
s t atu t e oompenaLtion ia pr ov i ded f or 
1n a p rt1cul er mode or manner , then 
the of f icer 1a conf ined t o th t manner 
e nd i s ent i tl ed t o no other or fur ther 
com~en sation, or t~ any different modo 
of secur ing t he sa e . • 

e do no t fi nd where t he courts i n t nie St a t e ha ve 
cons;ruea t he particul ar ques t ion i nTol Yed in your inquiry. 
However , i n o ther a t t ea the ques t i on appe rs t o h•ve oeen 
paa&ed o~ . In ta~ caoe cf Yavapai county vs. 0 ' eal , Z9 Pao . 
430 , an Ari zona case , t be Court hel d t h t under a ata~u~e fixi ng 
fees of a abcriff !or e xecu t ing war . nt of ar r t e t and allow
i ng bi ~ileage fox ach 1le necea~ r i l y traYel ed i n exeou~ing 
a warran\ of arrest , n~ ~1l e~g can be l owed her e n un
aucc~ ~ eful a t tempt ha a oeen ~ de to execu td a •ar ~aui of arrest. 
And in the c ua of r~~bto~ va . want Berbara County , 65 
Cat . 457, 3 ~ac . 817, under a a t t ute t bez e author i zing t he 
s heriff t o char ge mil ~&g• in o1 ug and execut ing & warrant of 
arr es t or for mi l eage i n auy cri ~inal p~oceeding , ~be court 
hel d the ahor 1!f is uo t entitl ed t o mil eage for gc1.ag 1n 
diff erent d1rect1ona t o l ook for a per son hen h i s no~ 
arreeted. 

In t he caee of Vannat ta vs . Brewer , 85 Ill . 144 , the 
Oourt ~olda t ha t if t he offi c er f a i la t o • xe aer •ioe he 
canuot char ge any mileage and 1f he hns t o t r &Yel beyond t he 
r e s i dence of t he 1tness he c anrot charge except f o r the dis
t a noe uf hi s residence end r e turn. 

I t wil l be no ted t ba t the t a t utor y provi s i on rel a t1.n« 
t o pay ent o ~ sheriff ' s oi le e etat ea •tor e ob a i le actually 
t ravel ed 1n •~r•1 ~ ;• lt doe s not s t ate fo1 e cb mi le traveled 
\n a t teapt i np t o serve. 
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Bearin in miud that \be se at tutee pzoviQi fer 
paJaent of fe~s &re atriotly construed, it 1a our opinion that 
the sheriff i s not entitl d a am ttor of 1 to the 
sta tutory t es !oz ~ripe m do in aearob fox the pazty , and 
wnen he f&il ed tv aur~e t bo papers. Tlle atatutorJ ozo-
v1a1on only proY1dea for pay ent o! fees nen service ia 
.:ada. 

APPROV n: 

ROT llol.[ T'fRim· , 
At torney Genor al 

JLH/D : 

Re~pectfully submitted, 

Jamea L. HornBostel 
Asaiat t Attorney General 


