COUNTY DEPOSITORIES: Five questions submittedi @ounty funds preferred

U elaims in National Banks; where no hids submitted
for county fundsj; county autherity to buy U. 8.
Bonds; power of county treasurer to select
depository; Construction of Federal Banking Act
on insured deposits,
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ion. Nast. B, Rieger :
Prosecuting Attorney
Adair County
Kirksville, Missouri

Dear ¥r. Rieger?

This Department is in receipt of your letter of recemt -
date in which you regquest the opinion of this office on five
questions, which letter is hereafter set forth and is as follows:

"A situation has arisen in Adair County, as
perhaps in many other counties, in regard

to the deposit of county funds and the cstab-
lishment of county depositaries, which has
created a number of legal gquestions to comn-
foond the County Court, and questions on
which we would appreciate yowr opinion,

1. 1Is the eclaim of a county for its deposits,
made without a compliance with Sec. 128187

E. 8, Mo. 1989, a preferred cleim as against
a National Bank the same as it is against a
State Bank, in the event of liquidation?

2. In the event that no bids are received as
provided in See. 18184 R, S, Mo, 1929, and

no bank or banks in this or adjoining coungles
desire to comply with See. 12189 R, E. Wo. 1929,
is the County Court privileged to deposit the
county funds in any ogher bank that will comply
with fee. 12187 R, 8. Mo, 198297

S. 1Is the County Court privileged to treat

money not needed for immediste use as a ginking
fund and to purchase bonds of the U, &, and the
State of Hissouri, and sell them as money 1is
needed, as provided in Sec. 12183 R, &, %o, 19297
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4. In the event that no bond to secure the county
funds is obtainable would the Coumty Treasurer be
privileged todeposit funds not needed for imnediate
use in a time deposit, thereby eaming a rate of
interest mot obtainable 1f the funds were deposited
in a checking account?

5. Vhen the Federal Bank ht becomes effective
on 1, 1934, ogovidh‘ tee of 2ll
depoel -ruo. .00-'10.. ght public funds,
such as the Contingent Fund Mapor Fund, Road emd
Bridge Pund, etc., be ‘m-i in separate accounts
and theredby ain the smticipated security and still
satisfy Sec, 12187 R.S. Mo, 19207 "

%e take it that these are hypothetical guestions and not based
on facts existing in your County snd without & more complete statement
of factes we are unable to give you as full an opinion as we should
like to, However, we shall undertake to answer esch query as bestwe
can under the circumstances. Ve will take up each guestion in the
order submitted by you.

Referring back to the first question in your letter, the guestion
a8 to whether the derosit mede in a National Bank, under the circume
stances therein mentioned, that the gquestion of preference will be
determined by the Federal courts and not by the fate courts and different
rules will therein apply than in ouwr own cowrts,

We recognize the rile in this ‘tate that if the county fumds
are deposited in a county depository without compliance with the
statute in regard to the sclection of the depository that euch deposits
create & trust fvnd and the assets of the failing bank or trust company
in liquidetion are impressed with the trust in the county's favor to
the extent of the county's funds wrongfully obtained vhich a ed
the bank's assets as & whole., In other words. the county's cla'n s
rreferred,

Huntsville Trust Co., v. Noel, 12 S, ¥ (24) 751.

The distribution of the assets by a receiver of an insolvens
National Bank is govermed by mited States Revised stahtn. Seetion
5286, U, S, Comp. Section 9883, Section 194 Vol. 12 U, 8, C, A., which
prevail over the statesd' statutes and we are herewith utting out
said section for ready reference:

®DIVIDENDS ON ADJUSTED CLAIMS; DISTRIBUTION OF
ASSET8. From time to time, after full provision
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hag been first made for refunding to the United
States any deficiency in redeeming the noges of
such associstion, the comptroller shall make

& ratable dividend of the money so paid over to

him by such receiver on all swh claime as may
have been proved to his satisfasction or adjudicated
in a court of competent jJjurisdiction, and, as

the proceeds of the assets of such association

are paid over %o him, sha'l mske further dividends
on all claime previously proved or adjudicated;

end the remainder of the proceeds, if any, shall

be paid over to the shareholders of such assoc iation,
or their legal representstives, in proportion teo
the stock by them respectively held,"

As was said by ¥Wr. Justice ¥hite of the Supreme Court of the
United States in the case of Mavis v. Elmira “avings Pank, 161 U, S,
275-278: ..

"Nationa] Banks are !nstrumentalities of the
Federal governnent, created for a publie pur-
pose, and as such necessarily subject to the
paramount sughority of the Umited States, It
followe that an attempt by a state to define
their duties or control the conduct of their
affaires is absolutely void, wherever such
attenpted exercise of suthority expressly con-
flicts with the laws of the United States, and
either frustrates the purpose of the nationsl
legislation, or impairs the effigliency of these
agencies of the Federsl government to discharge
the dugles for the performance of which
were created. These rrineciples are axiomatic,
and are sanctioned by the repeated adjudications
of this scouwrt,"

In Poweshiek Comty v, Merchants National Bark of OGremall et al,
220 N. We 83’ 1: 8¢ “. it war saids

"e have gettled the proposition that where the
asrets of a National bank are involved and it
has been sued in the state courts, the Federal
law as to the distribution of assets snd prefer-
ences controles the disposition of the case (in
the state court), regariless of what the state
law may be with reference to i1t. We so held in
the case of Palo Alto County v. Eldredge, 199
Jowa 1, 201 ¥, W, 138, This was the exact hold-
ing of the United States Suprems Court in the
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case of Davis v, Flmira Savinzs Bank, 161 v, 5,
275, 16 8, Ct. 502, 40 L, ©“d. 700,"

So it wil]l be seen that as to the distribution of the assets
of a failed Nstional Benk, the ™ deral Courts have jurisdiction,

In R, C, L. Section 172, p. 8§85, it is said:

"The correct rule is announced that where publie
funds are wrongfully deposited in a bhank which
has knowledge of the charscter of the funds,
they are impressed with a trust and if such
funds can be traced into the hands of the
receiver of a bank, or f the assets in his
hands have been increased by such deposit, such
agsets will be subject to such trust and the
claim therefor will be entitled to a preference
of the assete.” (Many cases are cited in this
work to support this statement.)

This principle ir sup orted by numerous suthorities: That the
unauthorized or unlawful deposit of public funds in a bank which
eubsgIquently becomes Insolvent crestes a trust relationship in such
funds between the bank and the commmity to which they beleng. The
following cases suprort this theory snd several of them sre cares
where public funde have been deposited in Nstional banks snd preferred
clu;na have been allowed by the Federal courts; which cases we cite
as follows:

San Di;go County v. California ¥atlonsl Bank, 52
‘ed. 593

Beard v. Independent Pist., 383 C, C, A, 562, rR
Fed. 3753

(rawford County v. Patterson, 149 "ed, 222;
Crawford County v. Stawn, 15 L. R. 2. (n.s,)
1100, 157 Fed. 493

Centralia v. United States Benk, 221 'ed, 7653
Allen v, United “tatees, 285 Fed., 6783

Page County v. Rose et al, 130 Iowe 206, 5 Ann,
Cases 114, & L. Ry A, (N. 8,) 6886, 06 N, W, 744;
State v, ¥Midland “tate Emk, 52 Neb. 1, 66 Am.
State Reps. 484.

f1though your first qucstion is a hypothetical question we see
ne recgson for a different rule and the Federal courts seen to be just
as liberal in sllowing preferred claims where a trust hes been estab-
lished as the State courgs. However, ev:ry case must stand upon the
particular fscts end circumstances of that case. It is, therefore,
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our opnion that,as to youwr first gquestion, a preferred claim would
be sllowed by the Federal courts against a National bank the same as
it is againat a State bank in the event of liguidstion under the same
state of facts,

Answering yowr segond guestion, will say that C“ocction 12184
R. f. 1929, providess

"it shall te the duty of the eounty court of eash
county in this state, =t the ¥ay Tera thereof,
in the yeer 1909, and every two years thereafter,
to recelve proposals from banking corporstions,

associatione or individual bankers mg gan
as may desire to be selected as tho%opn taries
of the funde of said county.”

And seid seetion further provides how the ecounty court shall proceed
and the letting of said ecownty money and how they will advertise that
said letting #»ill be had,

Sectiorn 182188, R. &, Ho, 1929, provides as follows:

“iny bankin: corporation, association or individual
banker in said eounty desiring to bid shall deliver
to the clerk of 2aid cowrs$, on or before the first
day of the term of eaid court at which the selection
of depositaries is to be made, a sealed proposal,
stating the rate of interest that said banking
corporation, association or individual banker offers
to pay on the funds of the county for the term of

two years next ensuing the date of said bid, ete.
T EEEEEREEEN.

Section 12186, R, 8. 1920, provides how the gounty court shall

proceed in the opening of ¢he bids and what moneys shall be let to
the successful bidder ete,

Section 12187 ®, 8. 1989, provides:

F*rithin ten days after the selection of depositaries,
it shall be the duty of each successful bidder to
execute a bond payable to the county, to be approved

the eounty court and filed in the office of the
clerk thereof, with not lese than five solvent
sureties, who shall own unencumbered real estate in
this state of as great value as the amount of said
bond, or with s surety or trust company authorized

by the laws of this state to execute bonds ss surety;"
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md said s-ection further providus

"thet the court may sccept in lieu of real estate
as security bonds of the mited States or of
the State of Missouri, etec., *

411 of the foregoing sections provide for the selection of
a depositary within the goungy advertising for bids, and no other,

Section 12189 K, &, 1829, provides as follows:

"If for any reascn the banking corporations,
associations or individual bankers in any
county shall fail or refuse to submit pro-
posals to act as eounty depositaries as pro-
vided in section 12185, then, and in that care,
the county coury shall have power to derosit the
funds of the gounty with any one or more of the
banking corporations, associations or Individual
bankers in the co nt; or adjoining counties, in
such sums or amounts, end for sveh perlod o
tine, as the court may deem advissble, at sueh
rate of interest, not less than one and omeshalf
per centum, as may be sgreed uporn by the court
and the banker or banking comcern receiving the
deposit; said interest to be computed upo. the
daily balances due the county, as provided in
gection 12186, snd any bank or beanking concerm
agreeing to accept deposite under the provisions
of this section shall execute a bond in menner
and form as presgeribed in section 12187, with all
the conditicons therein mentioned, the penalty of
such bond or bomds to be not less tham the total
amount of the county funde to be deposited with
such bank or benking concern.”

If we understand the question correctly it is that after
all of the statutory requirements have been complied with by the
county court in submitting bide by advertisement etec., and no bide
submitted by the banks of its own county and no bank in the county
court's own county or adjoining county desires ¢o comply with the
requirements of Section 12189 &, 8, 1989, where no bide have been
rece ived by the county court, may the coumty court then deposit
the county funds in other bank that will comply with Section
12187 R, 8, 1989, whieh, as we would interpret your guestion, would
be to comply with all of the provisions of said section, The proe
cedure under said section 12187 is followed only in eonnection with
the proceedings outlined in foctions 12184, 12185 end 12186, where
the county court has advertised for bids, and the bidders have
followed a particular course of procedure and the county court opening
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May _
the bids in the/teérm in the odd years therein mentioned and seleecting
the depomitories of the funds in a particular msnner,

The county court is a sourt of statutory origin and its powers
mast be eircumseribed within the confines of t tatute and hag no
powerg other then those set out in the statute, Supreme Court im
the case of =aline County v. ¥ilson, 81 io, 237, 1. ¢. 239, hed this
to say:

"County courts are monly esgents of their respective
counties in the mammer and to the extent prescribed
by law., So long as they continue to tread in the
narrow pathway allotted to their feet by legal
enactment, their acts are valid, but whenever they
gtep beyond, their acts are void,"

In the case of Bayleas v. Gibbs, 251 Wc, 492, 1, ¢. 506, the
court said:

"inis eourt, in numerous cases has repeatedly
held, that the eoumty courts of the respective
coungies of the estate are not the gemeral agents
of the counties of the state. They are courts
of limited Jurisdictions, with powers well
defined and limited by the lawse of the stsate;

as has been well said, the statutes of the state
congtitute their warrant of authority, snd when
they act outside of and beyond thelir statutory
anthority, their acts are null snd void.,"

The Supreme Court in the cese of Mesde v. Jasper County, 308
o, 496, 1. ¢, 486, reaffirms the doctrines in the case of Bayless
ve Gibbs, supra, and faline County v. Wilson, suprea, and guoted
provingly from both ceses, It 1z the opinion of this office that
here 1s no statutory or other suthority for the county court to act
under such circumstences as 1:u mentioned in your second guestion and,

thercfore, the county depository selected in thet menner would not be a
lawful despository of said county.

Answering your third question will say thet Section 12123 k. 8.
1989, provides as follows:

"In case the county court of any county, having
such money && iz referred to in the foreg-ing
sections of this article, shall deem it best,
sueh ecourt, imstead of lcening such money in
the msnner hereinbefore provided for, may invest
the same either in purchesing, on the best terms
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obtainable, bondsof the '‘nited Sftates or of
the state of ¥issowri, sald bonds to be held
in trust for the fund or funds to whieh the
mon®y applied to their purchese belonged, and
ghall be so expressed in ghe public records of
the county.” o

Now the "such money" mentioned in the avove section refers to
the money menticned im Sectiom 12117 7, 8, 1989, which gives the
several counties of this 8State authority to loan out any wmoney in
the hends of the treasurer of such county cecollected for the purpose
of constituting a fund for pay ng the principsl of any
indebtedness incurred, for which bonds are ougstanding, or collected
to pay interest on the bonds of suc’ county issued ete. Cfection
1118 provides what security the county court shall require. Seetion
121192 provides for the bond and rate of interest of said loans, snd
Section 12120 provides for te foreclosure in the event of default
in the peyment.

The sect ons above enumersted provide only for the loaning out
of the zoney therein provided for : £ "and no other.
words "sinking fund” have 2 well defined meaning.

A fund created for extinguishing or paying a
funded debt; a fund erising from particular

taxes, imroste or duties which is appropriated
toward the peyment of the interest due on a
public loan and for the paymemt of the principel,.”
58 Corpus Juris p. 738,

S0 it would be our opinior that your county court would not be
"privileged to treat money not needed for immediate use as a sinking
fund and to purchase bonds of the U, S, and of the Etate of Missouri
eand sell them as money is needed,” Decause these sections have no
application to anything other than the sinking fund money,.

In reply to your fourth question will say that it is the duty
of the county court and it has the power to select & county depository
and not the duty of the county treasurer to do so. It is, therefore,
the opinion of this Of7ice that the county treasurer of your county
has no statutory suthority snd is not privileged to deposit funds
not needed for immediate use in & time deposit.

In the selecting of county depositories by the county court
we find no place in the statutes where the county court can devosis
the county moneye on tine deposit end the county court should follow
the statutes in depositing county moneys. The cownty tressurer has
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no power or esuthority to lcan the eounty funds under such conditions,
as t hat is what a time deposit is - merely a loan to the bank for

a stipulated time at a atiprlated rate of interest and does not cone
template that the bank would give a depository bond.

inswering the fifth question propounded in your letter will
say that we presume that you refer to Section 12B, Seventh 1ivisgon
(L), of the Federal Banking Act of 1933, which pertalns to the
Federal leposit Insurance Corporation and insures bank deposits eof
certain banks that are able to qualify under this aect, and we think
your gquestion will be snswered by resding the following portions of
said act relating to insured derosits:

"# « # # # For the purposes of this sub-gection the
term 'insured deposit 1liebility' shall mean with
respect to the owner of any claim arising out of
a deposit liability of such closed bank the
following percentages of the net amownt fue to
such owner by such closed bank on sccount of
deposit 11a2bilities: 100 per centum of such net
amount not exceeding %10,000,00; snd 75 per centum
of the amownt, if any, by which such net amount
exceeds $10,000.,00 but doer not exceed 950,000.,00;
and 50 per centum of the amount, if any, by which
guch net amount exceeds "$60,000,00: Provided that
in determining the amount due to such p for
the purpose of fix such percentsge, ere shall
be added togzether all ne a-og%E. due to sueh
owner in the same capacity or the same right, on
account of deposits, regardlees of whether such
de osits be maintained in his name or in the names
of others for his benefit. For the purposes of
this sub~sgection, the term 'insured deposit 1iabil-
itles' shal]l mean the ag:regate amount of all such

insured deposit liabilities of such closed bamnk,
'EE EEEEEEEEE D

. However, we might add that ag this aect, so far as Insured
deposit 1iabilities are concerned, does not become effective wntil
July lst, 1934, unless the President shall by Proclamation fix sn
earlier date, and we agticipate some changees snd rulinge promuigeted
by the Comptroller of wurrency and the Federal Regerve Board on
this Bunking Act, and an opinion rendered by this DNepartment at this
time without the bemefit of those rulings would be of no particular
use to your court at this time,
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At some future time when this law becomes effective or
immediatel;, before it becones effective when we will have the
benefit of the rulinge and regulaticns made by the Comptroller
of Currency and others, we gshall be glad to ggo you our views om
any questions submi:ted. Our present idez about the matter, after
reaedin; the above segtion, would be that &1l of the cownty funds
deposited In one bank would be treated as one deposit and could
not be subdivided into fowr or five funde, which you suggest in
your letter, keeping each fund under the ho,ooo.oo 1limit, for the
purpose of securing 100 per cent claim 1i2dility erieing out of
such deposgit in the event that the bank fails, becaunse saild section
of the Banking ‘et of 1933, ar we interpret it, provides against

thie very thing and ite purpore is tc give the smel) er depositor
100 per cent protection,

¥e have snswered all of your questions and have .iven you
our views and opiniors on the metter submitted, rnotwithstanding
the limited facts setl forth in each guestion,

Very truly yours,

COVELL R, HEWITT
Assistant Attorney-General.

APPROVED:
Attorney-deneral.
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