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Hon. Nat D. Rieger , 
Prosecuting Attorney, 
Adair County, 
Kirksville , Missouri. 

-------1 '' 

Dear Sir : 

Answering your l et t er ot }.~arch 8, 1933, in the ti rst paragraph 
ot which you ask: 

"Can t he County Court ot a ~1ssouri County l egally 
accept a dood from a delinquent borrower of county 
gener~l funds or County School Funds, in lieu of 
ordering foreclosure and public sale as pr ovided 
in Section 9254?" 

wi l l say t he followine opinion recently rendered by t hi s office will 
answer t ha t QUestion: 

The County courts of t he St nte get t heir authority largel y fron 
Section 36, Article VI of t he St ate Constitut i on and from the following 
s ections or the s t at ute (which sta tute I am setting out pr etty f ully): 

"SEC. 9243--COU!TI fCI~OOL FUNDS. It is horoby made t he 
duty of the several county courts of t his state t o dil­
i gently collect, preserve and securely invest, at the 
highest r a t & or interest tha t can bo obtained, not 
exceeding 9~~~ nor less than four per cent por-aDnum, 
on unencumoorea real-esta~ecurlty, worth at all times 
at least double tho sum loaned, and mtt' i n ito discre­
tion requi re personal security in odd i on-th&Feto, **~ 
belOnging to the County school funds; ***" 
"S::::C. 9245--COU""TY COURT TO H\V.J JURI SDI CTION or COUi,Y 
SC!100L FUND . Whenever any county in t h is state _j)'ISY have 
separat~ and apart from tho township funds, anyrpublic 
s chool ~ arising ~ any sourco whatever, the same 
shall bo under tho jurisdiction of the county court of 
said county, Ttho shall be governed in its care and iii=' 
VOstr:tent .Ez t~samo ruiea and regui'titiOiis .!:! goveriilts 
actipns in t~township fundS:" 

Then to tho same effect they have power to manage the several town­
ship funds in t heir counties. 
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"SEC. 9248-- J.:..\lTAGnru E .. Fr OF : CI!OOL roNDS. The County 
Courts, respectively shall have tho care and management 
of the school tunds of tho several townships within 
their respective jurisdictions.***" 

The county courts have power to require additional security. 

"S: c. 9253-.- COUln'Y COUir. MAY RE~""U IR •: ADDITIOr'AL 
SECURrl'Y. The county court shall have power, from 
t i me to time, to r eouir e additional securit% to be 
g1von on said bond when they, in their jud~ent, 
doom it necessary tor the bettor preservation of the 
fund . ***" 
"SEC. 9254-.- COUlll'Y COURT MAY tW<E ORDSR OF SALE , WHEN. 
Whonovor t~e principal and interest, or any parts 
t hereof secured by mortgage containing a powor to sell , 
shall become due and payable , the county court cay make 
an order to tho sheriff, reciting the dobt ana interest 
to be recOT Tecr;- and command~ hi m to levy the samo, 
With costs, upon tho proper~conveyed by said mortgage , 
which shall be described as in the mortgage ; and a ~ 
of such order, euly cert i f i ed, hnv1n~ deliver ed to ~ 
sheriff, shall ave the cftect of a i ori facias-on-a­
Judgment ot foreclosure by the Circuit Court , and shall 
be pr oceeded with accordingly." 

The count y courts have power to s~l, but should ma-o order first . 

"S~C. 9252--FORJ OF MORTG G ~N01 ICE OF SALE- FEES, HOW 
PAID. ETery mortgage taken t!nder the provisions of this 
chapter shall be i n the ordinary form of a conveyance 
in tee, shall recite t he bond, and shal l contain a con­
dition that i f default shall be made in payment ot principal 
or interest, or any part thereof, at the time when they 
shall sever ally become duo and payable, according to the 
tenor and oftoot ot tho bond recited, the sheriff of the 
county may, upon giving t went y days' notice of the time 
and place of sale . by publication i n some newspaper pub­
lished in the county, if there be one published and it not , 
by at l east six written or printed handbills, put up in 
different public pl aces i n the county, without suit on 
tho mortgage, proceed and sell the mor tgaged premises or 
any part thereof, to satisty the pr incipal and interest, 
and make an absolute conveyance theroor, in roo , to the 
purchaser. ***" 

May become tbe owners when ~ !!.2!!• 

" SEC. 9256--AUTIIORI TY T O R -;FOS, "'SS PROPERTY BY Y"'URCIL\SE. 
Whenever any property her etofor e or hereafter conToyed 
i n trust o~ mor tgage to secure the payment or a loan of 
school funds shall be ordered to be sold under the pr o­
visions of this chapter, or by virtuo or any po\rer in 
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You will note : 

such conveyance in trust or Mortgage contained, 
the county court I avi ng the care and mant>gement 
of the school fund or fUnds out of which such loan 
was made, may in its discretion, tor the pr otection 
ot the interest of the school s , become through its 
agent thereto duly authorized, a bi dder ~ behalf or 
its county , ~ 1h! sale of such property as aforesaid, 
and mat purchase, take , hold and manage ill ~ county, 
to tho use or t he township out ot the school fund of 
ihi'Cllsucn roailia.s cade, o'Flnits own name wheres uch 
loan has beenmare-olit"Or tne general school funds ,~ 
property it may-QC~~e-at-such sale af oresaid. {The 
county court of any count y holding proper ty acquired 
as afor esa id may appoint ~ agent to take charse £!, 
rent 0\4-t or l ease or otherwise canase-"t'he same, under 
m-dTr'Cctfon of siTd court; but as soO'ii"""e.S'""'j?Facticable , 
and in the JudQiient S!!_ sa id c0iirtadvanta8eous to tho 
school or schools inter ested ther e i n , such property 
shall .2!, resold .!!l such mAnner and on such terns , at 
~ublic or private sale as said ·court maJ.deem bost-ror 

he i nterest ot sa~chOol or schools . ~ 

"The statutes provide that when r oney belonging to the 
school f und shall bo loaned, t he county court shall 
cause t he same to be secur ed by a mortga~o in tee on 
r eal estate s i tua t ed within t he county, **and or tho 
value of double t e amount of the loan, and also with 
a bond and per sonal security. *** No authorit~ is 
anRhere conferred m the county c ourts toi8Pense 
wit the r eal estate seeUr'fty regu1rod t o be taken . ***" 

Lafayette County v. Hi xon , 6 9 J•o . 561. 

"The county courts of Missouri ar e creatures solelt ot 
statutort orison and have ~ common law or eguitab o 
Jur1sdic ion. 

State ex r el v. Johnson, 138 ··o. App . 306 , 
l .c. 314. 

"In relation to these funds the county courts are 
trustees . They have ~ author! ty !£ di s poso 2!. ~ 
principal entrusted, or an1 of its interest, other­
wise t han is presorib~ ~ law.~here is no differ­ence rn-ih1s respect between-the principal and 1ntorost 
ot these funds . It they can pivo nway tho ono they 
can give away tho other *** The welfare ot the St ate 
is concer ned in the educntion (of tho children . Sho has 
provided and is providing means tor that purpose , not 
only for these now 1n exi stence, but tor t Lose who may 
come after them. The fund as has been said, is a 
permanent on~, and it overt ~, woman , and child in ~ 
townahi~ should petition t o county cour~o give n~y 
~ wh oh.!.! !1z. l aw entrUSted !2_ll,, ~ the educa ion 
of i ts children , 1t s hould without hesitation reject 
tl;A-:r;;-"n .,. .. .-.,. ... n 



(Hon . Nat B. Ri eger) (4) 

Mont gomory County v. Auchley , 103 Mo . 492 , l . c . 503 
Veal v. County Court, 15 Uo . 412, l . c . 414 

Wo are therefore, of the opinion that while in thi~ instance, 
it might seem to be expedient and l eas expensive as you say , to the 
county to accept a deed i nstead or foraclos i ng the mortgage , yet it 
would be unwise, (on account of the bad trecedont) and I thi nk un­
constitut i onal and without authority-ofaw t o do otherwise than to 
foreclose t he mortgage as nrovided in the statutes above ouoted . 

Under no circumstances , can the County Court knock off any 
of the principal or interest as can bc readily seon by tho for egoi ng 
opinion. 

In the matter of disposing or the property aft or the county 
ac Quires it by foreclosing , tho co~parattvoly now section of 9258 
will govern and pr oscribe t heir duties regar ding same. · 

In answer to your second question : 

"Is tho County Court of n Lissouri County authorized 
t o exorcise it3 discretion and accept part payment 
of the interest and extension of tho t ime, etc ." 

wi l l say we are of the opini on the County Court can exercise its dis­
cretion and take such payments as they can possi ble get on the interest 
and/or principal as i n their discret i on cay scam for the best good 
of tho funds either township or county it absolutely necessary to let 
t hem run awhile, but I do not think it edv1sablo to actunlll o::r:tond 
the t tae of payment in VIew ot the fact that the personal securities 
mi ght be t hereby r el eased. 

Your third ques t i on in r egard to the event that the foreclosure 
1s had and the property is b1d in by an ~gent appointed a ccording to 
law, in what namo should the county take t i tle , will ony that Section 
9248 states: 

"The Countt Court ehall have the caro and 
mtlnagom.en t or the school tunds of ~ 
several townships" 

and section 9254, saya : 

" ~on dol1nQuent the County Cour t to 
make order *,rr* to sell. " 

Section 9256 statos: 

"The county court has the care and ~agoment ot 
the school funds or funds out of whioh loans may 
be made in its d i scr etion ff 

And further on provides: 

"And may purchase , take , hold and manage for sai d 
county !£ ~ ~ of ~ townsh1J2 out of the school 
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fund on which sai d loan was made, or in its own 
name where such loan has been made-outor-tne­
genera~ school fund. 

In other words, if it is a township fund that has been loaned, 
it seems pr oper to make tho deed to the county for the use of the 
township to which t he same belongs , or if it is a coun,ty fu.nd, then 
just to the county for the use or the fund to which it belongs. 

API- ROVED : 

Attorney General 

GBS :AB 

Yours very truly, 

~/~ 
GEORG ' B. STROTH'"'R, 

As sistant Attorney General 


