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'PROSEcuT,:rNG ATTo~:': 'we are or the opinion that (i) · it! is not the duty·· 
MAGISTR )rE J'UDGE: ot the prosecuting attorney to represent a com-
PEACE BOND: plainant. in a peace bond proceeding; (2) a magis-

trate judge may continue a matter in or~er to 
allow time for the securing of' witnesses 1 a jury and procurement or 
counsel for defendant; (3) the magistrate court does not have authority 
to require a defendant after granting a continuance to require the defend- , 
an to post bond or in lieu thereof commit him to jail pending the hearing; 
(4 t the defendant may waive trial by jury in a peace bond proceeding. 

\) 

~a. rtoberte 
Prctt~ecm'tl:uut- .l\1;oftey 

~·.,i&"""\11'"". • OQuntQr 
Co~ Uouae . 
Jarmin8ton1 lf1.a80\lr1 

l)eal' Mr .Jik)be~·· 

April 14, 1959 

we al:'e in . reeeJ_pt; •£ ~ veoent letter 1n which you a.sk us 
tor an ornoia1 opwon on the tollc;>w1DS .at,.rat 

"(l) In p8et•d:tn8• . U.ton a oOJilPld.nt tiled 
1n _ the JlaS1&tx-ate Court. to coapel a 
reoosntcanoe,.!t :tt; 'he ctutu of 'the 
P..-oseouttnc 4t~~eJ' .to .·pur•\l• ~s 
matter or is .. · w..-.tt a •tter tor ~e 
. ·a.~tOmw · tor. the .. indivi«ual 1nvolved,
prfox- " ~he · •etul. oonauaeion ot an 
ottenae .tor lfhtth the reeogn1aanoe 
would. be fox-te1ie4? 

(e) J4a7 the Ma.s1s~~-~ Judge continue this 
matter over 1n order to allow time tor 
the seourins or witnesses, a. juey', the 
p~c~ent ot counsel rov the defend
ant, .eto.? 

(3) It so, 115 it neet;uu.taey to commit the 
detenoan't to Ja11 pending tne hearing? 
or may tbe -.st.atnte allow h,im to post 
a bond or to go ftree until the hearing 
can be ha<!l? ·· 

(4) May the Stic l1lSJl Jury be Waived 1n SUCh 
a ma•ter a.nq the matter $Ubmitted to 
the Magistrate?u 

• 

For the sake ot simplic,;1ty, we will endeavor to answer each 
question in chronological order. 



Section 54a·.o1o, et. eeq., 1\SMO 1949. sets forth the proceed• 
ings to be followed by a magistrat• . upon a ccnnpla.int being tiled · 
that some. person bae threatened or 1s about to ooait sODte ottenee 
against the oomplatnant or bia property. 

. · . · · •: At . f1~- . bl"'ah' ~~ prooe4ure _,t\ld &J?,Peal' to be a orilninal 
pl"''cee~:" . · ~t ·~8 tound under the beatU.ns 'oX'tmina.l procedure" 
ln. our 1Q.eeou1"1 sktu-.ea,. 1949" l1"0Viaion is made tor the 1$au• 
anee ot G. wa~t. and mention is ude 1n Section 542.040, supra, 
ot ttu&· · fletend&nt be1n& toun4 "gu1l'J. " 

' ' 

Xn the oa•t Qt Bx parte Qwnbers, 290 s. W. 1031 the Spr1n&• 
t1eld Court ot Appeals had un<letr co~sidera~ion th~ 1919 Missouri 
sutut,a re.lat1ng ~c pea'e bonelet •. Ot courae, thex-e hav-e been some 
amendments to our ourrent statutes but W$ belie"n thi.s oase is 
a.pp11. cable 1n 1nt• .. ~ret .. • ins c>ur. ·. pre. seat statutes, section 542.olo, 
et. seq,, 8\lt):ra, ""4 we quote trop1 pages 104•105, paragraph [ 3->6 h 
ot the opinion whel"e ~he. Court sa14t 

"t'bese p:RJe•ed1ngs, to require petitioner to 
give " p·eaee bOnd,. were C)a.ence4 in the 
just14e . ~ourt, atnneed. em .. app$a~ to the 
ci~uit oourt, and again att15ed on appeal 
to 1;bia oourtot· We are o:r the opinion, there_. 
torej ·that .. the payment. ot costs in ~his case 
is governed by t~e proV1.s1ons ot section 
315.1, .. which. simply directs judgment for ooa;ts 
against defen<lant upon attimanc.e ot the con
viction. . • * • The costs tor whioh defend• 
ant may be .. liable :1,& one thing, and the man• 
ner in which the colleetion thereof may be 
enforced is another. The intent !lf tbe Let• 
islatu;rQ to.authoxwi~ lin :r1aonment Por.cos~s 
a=n a .,~aee . n not S;t~ o . . cl'>' 1n8l. s o 
~~ar l aepea~. . . a·si s supplied !I ' 

In view or the Chambexos case, supra, it is evident that the 
procedure to procure a peace bond is not "strictly a cr1m1na.l 11 

proceedil"'.g.· • We,_ therefore~ direct your attention to Section 
56.060, RUb 1949, where we quote, in part, the duties ot a pro
secuting attorneya 

·~e prosecuting attorneys shall C(l)mmence and 
prosecute all civil and criminal actions in 



~, :. ' .. ~ 

'•. 

th.· ·-.e1_. ·r · . .-. •.;"'·······.···.•.· .. •.1. •.• ~ ... ·tt·.·· 1 ... ~ wbi.· _c·h.·. ~.·' ... oun• .tv or -•-•• _,. ... ,.~••cem.tt. ·.«etea··all'. ·· 
autts •aa•• •. :· :tb.·· · _sa•. ·•. · .. · ••r •-aft.,.. . ·an.s. '""-.... ..... . . ' ......... ~ • ., .·.· e . ~ •. • ... if, .·. r .. ...,' 
•uu•e·r~~-.. 1~; ~ooli!im. ............. ri .. a.· :ana .a"":t! ........ • ii!i • · · .,.'iit~ ··•. . .... .,.. . ,..-v .. •~._.,.,.a . . lll!loV: . ... ~--l;IF 

to' ~ .,.._,.. Gt. •~•··· · tP1eth p~al,ies 
~· ·rortttt .... s ace!iUlq lo \1\G state or 

' 00-Uilf;J'J ... . • • . '· . . 
,','' .. ' .• '.'. . . . 

· · ·we ·.hav• been ut14,l.: to t1n4 ·a ·~-~so\\J~~t oaae· 4te4ua~ng ~· 
pa.rti ... ·.··· :._._._•ul.· .u .. "··.· ... tnt .·81····.·· ... _. ·• .... ·.··· .. · .. · .. .tn .... ·. ·. -~.--.-.lW:~. ~.·. :~*.''· :. ,:·p·: .. ••_ .. ,$o. n. .•... W• ..... •:re_ .. o. r_t_ne.,. · beUet·· ~"'*' &tUrf -~ ...... c.,.._tutea· 'and· :tfie· Oh$mbera· 
case~ ~hit '1, :,; ... :~· •4:td~y 'dt -·· ~.-&.*"Jin& attomer Under 
thtile eti'eU10tanc~J ~ .. ~Ji'o4uM a ,.aoe Mnd to~ sf con~Plainant. 
ftts e.pp~a··w us·~· be· Ue t-eaaon•'ble 1nterpHt$t1on ot the 
ato.Naent!.<mA!#d atatu\es. 

lft· x'ettitt$no:e to t•••tion (1), ~cion j4i.040. aupra, ~ads 
aa tol.UwiH , . · · 

' ,. . . 

"ll»on iueh , • ._ . beLris ·J».'tUiht "tQr.e . o\\Oh · 
Ni11Jt~~t ~h~:·'~·~l'&~· :p11 ··~ all 
w::t.,.esaet·W})J.Oll\ etthe~ pa~ ..... ,.. n~~;~ 
u« · ·••• ~e, a,te»a •*~" in' ·:t;n~ $• 
platnii ·to.·" . in (ltd red tilw. t..r ·a · 31&~t't . ot E¢x 
~pet.~t· ··o~:t1eens~. xt t-ne· Jl.il7' tua:·tna1; 
thEtr& ·1e aoott rtason to tear ~$ ·~ald.on · 
¢lt tb.e··orJ:e•e dhavsed, -•n tbez. sht11 rtm"'·· 
ae~··a ·v-~()t ot. gu11·w asains$ the defend_. 
ant, ant the maai.stra.,.e •eveupon &hall re~ 
qu1re the d•·tendant to en~er int0 a r.coa~ 
ni•an~.1l1, such . f.tum, not · ~)tceeding one thou• 
aanJ! d()ilare, a• he · shall d:Lrt~te~ .... with one 
or ·JQO:i-e autfl:ei~nt su.e~ies,. oondi,:Loned 
th~t. the letflndant will keep fa)e peace toward 
the people of the state, an<l part1~ula1'13" 
towa%'4 the c<mtl)la.inant, tor such. 'binle a.a 

. shall be.· •rc1ti. ed 1n said. reoogn1c.anc_ -e, 
whiCh ahal be not less· than th"e lllOnths 
n.Qr more than one year trom the date thereof; 
an,d the detendant shall be lia'bl.e tol.' costa 
a.s in ot-her cases of con11'1ct1on. rt 

Obvioual.y, the t11bove quoted procedure statute on peace bonds 
1s wholly. silent on th.e subject of c~nttnuane.es and no lJJ.ention of 
continuance~:~ oan be·· found w1 thin the statutes pex-taining to peace 
bonds. 



we.,· .. "~~~ · cltl'e4t· tol1r. atbention to ~*ion 5lf.STO• ·PMo 
1949,. whi.dl · aet• ·forth us1:stm" · ·oout · p'Nced~ on oontill1$Jlcee a• toUowa t · · · · · · · · ·· · · · · · · · · 

; ' . 

In th1$ resat'd$ _ ••• &lao attotion !)11•·590.; · MMo 1949 • 

. · 1tfe are -~ th$ op~on ~$ ••~ ·•though tb.H ia no ap&«Ji:f'1c 
autl\0~-.tion undelt' seotton $42.010., et .. .Seq,, aup-.1 tor a eon• 
ttn•ce, a con1;1nuano• ma.1 be ~ .. 4 un4er autb.ori'V ot S.et1on. 
511.510, 8\lJN• ~ poa11d.on 11\. :thta ~ard •ees tO ut to be 
rea~ble. The cJe:rendaltt r;mou14 "ve tlie r.i&bt • to -..ao,- co\Ul• 
tel to repl'esert\ him. and the ooum; ay need tin$ to aWiltlOn a . .1ury. 
A eout-t, the,..tore" lhould nave · th• power ·to ~t a oontinuane& 
and we are ot .the belief i;hat Sec)tiOn 511•570, . iit~P'M, authorises 
euon act-:ton. 

ln answer. to quettion . (3) ~ we know of no author! tv a.uthori•• 
iriS the magistrate &.tt$r granting a oontinuano• to reqpire th• 
detendant to post bond or 1n lieu . thereof o~t him to Jail pend• 
1ng the hearing. · · 

llhe pl."'eedure authorized un4er Section 542.01.0, et. eeq • ., 
eupra1 is based on ·the fact that an . oft'en~e has . llnot" been 001'111Dit
ted but is only nthreatened. n There ~s no autbori t7 to be round 
within this aect1on wh,.ch authoriaea posting of ·a. reoosnisan~e or 
eommitme;nt to jail in lieu th.ereot. ·. · 

In the. case ot Calhoun vs ... Grey, 131 s.w. 478, l.e. 481,. the 
court d1scus$ed reoognisanoes an<f aoo·epted the following det1n1• 
tion of a recognt•anoet · · 

" *** It is well understood that a ·~Qognj.~ 
· zanoe t is an obligation ot ~eorct, ente:r.-ed 

into before a qou~, or other duly autho~ 
illed o.t'ficer, oond1t1oned to do some act 
required by law whieh is therein specified. 



. It 1a evt4en~ troll .. the ab,Ove ··u .••.• ~.~ ...... ~,,..,,""" f>f . a retlosn1a•ee . 
that & reogrd.aanoe 1s st.ven 'on ·.. . sonte . "a.ott . .. . 
b7 lat~" td.U be pe.%'fonne4 arul· tb4\ ·. 1. 
Aa etattd abo'Vtt, the datutea . 801. rerJUtJ~C 
<toea ne't .aent.ton a. .. ~Ianoe. ~-· ·in oaae ~. mli1n~· 
...-ne&a¥~ · •• ~ve bt• •b1e to ....... ,...!!!~\ .. ·. . .~'"~bori.·~. . 
wti.treut a·. dutr ··ia · p1ao.a · on .. · a.es~•IJU.$· 1n case of oontinua.nee 
in· a peace l»n4 p~eetir:tS. · we .. conc-lude no r$oogn1~ 
sance or powttr to coa1t 1a in 'this type of proceeding. 

tour ~ast question pert;&intnl tt.> whethett the . defendant may 
waive trial b7 Ju:z.-y 1e answered, we believe, by Sect1c::m 510.190, 
ltSMo 1949, which reada,. in part, a• tollri•• 

"l .• ·~e ·~pt ot ·trial by 4'tll7 as declllreci 
. by the . oon$ti tution •r as . &'..... by a 

astat\lt• 'Shall be . presene4 ~ ~he parties 
inviolate. . In pmic1ll.$l'1 . $.1\Y' issue as · 
t.f:il Whe~er • telea&e., 4._,oai't1<m., or dis• 
charge o~ pla1ritj.ff•s. or~tina.l ()la1Di wa"' 
fraudulently or otherwise· wronctully pro• 
eured shall b~ tried·br ju:ey unleS$ waiveGl. 

2. Parties shall be deS."J to have wa.i ved 
·trial by jul"'f · , .. ' . 

(l) B;y tailing to appear at the· trial; 

(2) By tiling With tha ~lerk m':l.tten 
~onsent in person Q~ ~y attorney; 

(3) By oral consent in oourt' entel"ed 
on the ntlnute$; 

(4} ~ entering into trial before the 
oourt without objection ... 

Seotion 542.010, et. seq., supra, does not mention whether a 
<Sefendant in a peace bond proceeding may waive trial by jury. We 



,• .. 

are of tlte opinion, 1\0lfe'fer, tmat. tb.• de:ten.&utt lil&J' waive trial 
b7 JU%7 in V1ew of s-otun 510.190. eupl'&, WhiCh we nave quoted 
above. . · 

. OONOI.USI,@H 

Un®r the cireunustanaes ment101ltd 1n rOUt- lettei"• .. we are .o£ · 
the op~on that (1) it 1s not .. tht~t. ttuty ot tne pX"QaE!I•Ubin& attor
ney to represent a,. comp~~ant i.ll ... ~. ,pea.O.e. b0~4 p~ceediq; (2) a 
-JD881••Mte .1ud&e UJ' ·oon.tin~.., ·a. \\lat'bft- · .. sn.· ·ordecr fro_ ._,_leW t1me .. tor 
the aef1Wi'tt18 ot witrueaaea, ·a J1.1rt and a .. P~curtment. ct oounael 
tor the· ~f'endantJ _ ('J) the ll\agiatra~• .ourt do$a not ·b-.ve autho:r-
1 'bY to ~quire a defendant atter · gra:rttinS a con:tin\l&tloe to require 
the_· clef'en.daht to post bond. or 1n lieu •ereot commit .hiJn to jail 
pending the hearing; and {4) that the defendant may waive trial 
by jury in a peaee bortd proeeeding. 

The toregoing opinion, wb1eh I hereby approve, was prepared 
by my a.sa:Lstant, J. Bur:leigh Arnpld. 

Yours very truly J 

John M. Dalton 
Attorney ~eral 


