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February 19, 1947 (;2 7/

‘Mr, Allen Rolaton

Prosecuting Attorney
Lancaster, Miasouri

Dear Sir

This department is 1n receipt of your request for

an official opinion whiech reads as-follows:

"The county court of Schuyler county has called
on me as prosecuting attorney for information
that I am not sure that I can give correctly.
My conclusion 1s not in harmony with an opinion
written by an sssistant-to General McKittriock,

The question is this:

"This, Schuyler, county 1s a ceunty of fourth

clags, House bill No. 768 (I believe I have

the number correctly) is & substitute for Seo,

13433, as amended by Laws of 1943, page 874,

making that statute applicable to counties of

this class. '

"This statute and bill provides that in counties
of this class a fixed salary of §600,00 per year,
and then provides a further sum of §$500.00 per
year may be pald for necessary additional clerical
. hire, and further provides that such sum can only
be used for clerical hire, and further provides
that the county court, before allowing sueh addi=-
tional salary, shell determine that the work to
be done by such e¢lerk or clerks demands or requires

such extra remuneration.

"It will be difficult, if not impossible, for
this county to get a competent deputy for the
salary of ;600,00 per year, and it 1s very neces=-
sary that this county have a deputy county olerk.

"A somewhat slmilar question was submitted to your
predecessor, (eneral MoKittriok, and was anawered
by Mr. B. Richards Creech on Dec. 27, 1943, and
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the opinion referred to says that 1t is the
opinion of the department, briefly stuted that
the statute (Laws of.lﬁgﬁ’ requires that this
extra salary can only be paid to some one who
is not already a deputy clerk., [ am informed
that our atate audlitor haa In some way notified
our county oclerk that he, the auditor, will
follow the opinion written by lir. Creech,

"As 1t 18 immedlately imperative that our county
have & full time deputy clerk, and at my sug-
gestion, our county court has made an order find-
ing that such clerical work requires additional
compensation, approving the appointment of a
deputy, and flxing her salary at ,87.,50 per month
until and unless there be a contrary adjJudicatlion,
or unless and until your department rules to the
contrary,

"The principal basis for my opinion is derived
from the wording of this House Bill 768, where,
close to the lamst paragraph 1t rsadss 1'Provided
fTupther, that the county court shall determilne -
that the work required to be done by such clerk
or clerks demands or reguires such extra remunsra=
tion'. The basgils of the opinlon written by Mr.
Creech, as [ understand him, ls that the statute
requires extra help, while the law says that the
court must find that the work to be done requires
such extra remunsration.

"Sinee our clerk seems to be unable to get a com=
petent deputy for ;600,00 per ycar, and wlthout
extra compensation, it seems clear to me that our
court is fully Justifled in making 1ts finding
that such extra remuncratlon is necevsary. The
only question in my mind, that 1s to my own
satisfection, 1s whether or not some one in addie
tlon to the regular clerk must be employed, or
whether the regular deputy can draw this pay for
such extra service,"

lHouse Committee Substitute for House [111 /768 enacted

by the 63rd General Asgembly and approved by the Governor
provides for the compensation for the clerk of the County
Court in countles of the fourth class, The act further
provides for the employment of deputies and clerks in
sald office and fixes their compensation, which authority
is set forth in Section 5 as follows:

uzp
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"Ihe clerk of the county court in countles
of the fourth class shall be entitled to
employ deputles and assistants and, for
such deputies and assistants, shall recelve
the following sums: In counties having a
population of less than 7 500 the sum of
;I,IIGOO,. EHIE Sl AR L SCRCH I SRR MO < AU I IO, -
¢ o 4 % b1t SPRE R EE
provided that the county court in ail
counties of the fourth class may allow the
county clerk, in addition to the amount
herelin apacified for deputies or assistents
~hire, a furthcr sum not to exceed {500 per
annum to be used solely for clerical hire
to be determined by the county court of such
county; and provided further that the county
court shall determine that the work required
to be dons by such clerk or clerks. demands
or requires such extra remuneration,"”
(Underscoring ours)

Schuyler County according to the last decennisal
census has a population of 6,627 and therefore falls with-
in the class mentioned in the statute above,

An opinion of this department rendered by a previous
Attorney General to Honorable Charles A. Prather, Memphis,
Missouri,held under a law enacted by 5he 1943 General Assem-
bly, whicn law was for the purpose of this opinion 1identi-
cal with House Bill #768, as follows:

"1) 1t is the oplnion of this department that
if a County Court in exercising their discretion
allowed a County Clerk an additional sum of
money, not to exceed the sum of 500 per annum,
to be used solely for clerical hire as is pro=
vided in section 135433 Laws of [flssourl 1943,
page 874, that such clerical help must be d4dif=-
ferent individuals than his deputles or assiste
anta, and must not have any official power or
authority as deputies or assistants to the
county e¢lerk for the reason that the compensa-
tion of the deputies and assistants is other-
‘wise provided for in said section.,"

In reconsliderin~ the above opinion we reach the con=
clusion that it does not correctly state the law relating
thereto for reasons herelnafter set [lorth.

Senate Bill #483 enacted by the 63rd General Assem=
bly sets forth the dutlies of the clerk of the County Court
snd Section 10 of said bill provides in part as follows:
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"svery clerk of a county court shall keep an ’
sccurate record of the orders, rules, and
proceedin s of the county court, and shall
make a complete alphabetical index theretoj
i1ssue and attest all process, when required by
law, and affix the seal of hls office thereto;
keep an accurate account of all moneys coming
into his hands on ' account of fees, costs or
otherwise, and punctually pay over the same to
the persons entitled thereto: * % & &3t & 3% "

It will be seen that under the above statute that

the clerk of the CGounty Court has certain clerical duties
to perform,

Under House [1l1l #768, supra, the county clerk is

entitled to employ deputles and assistants and may be

allowed an additional amount by the County Court to be

used solely for eclerlcal hire, if. the County Court determines
that the work to be done by such clerk or clerks demands or
requires such "extra remuneration,"

In Ballentine's Law, page 364, we find the term

deputy defined as follows:

"deputy -- A person subordinate to a public
officer whose business and object is to
perform the dutles of the principsal,

One who occupies in the right of

anothc:r6 and for whom his superior shall

answer,
The word "assistant" on page 117 reads as follows:

"The word 1s universally defined as one who aids,
helps or asslsts. In the absence of any s tatutory
provision, the assistant never acts officlally for-
the principal, He is not required to be sworn nor
to give bond. His capacity is more clerical than
othtrwise. The word 1s far from belng synonymous
with tdéputy! which is the designation of a person
who is appointed to act for another, a substitute,
a delegate, an agent,"

'In view of the above two definitions, a deputy uand

an assistant in the office of the clerk of the County Court
alds and assista the clerk in carrying out his dutles which
includes clerical work.

The word "clerk" has bcen deiined in Appeal of

Walker, 294 Pa, 385, 144 A. 288 as "one engaged in a form of

i
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clerical work like bookkeeping, copy, transcribing, letter
writing, tabulating, etc." " A like definition is given in 14
CoJeS., page 1205 and Amyot v, Caron, 88 N.i., 594, 190 A, 134.

Thcreiore the deputies and assistants provided for
in Hiouse Bill #768 for whom & definlte salary 1s provided are
also clerks and if the County Court determlines that the work
required of such clerks demands "extra" remuneration then it
may grant such extra compensation, The word extra has been
‘deflned as expressing "an ldea of something beyond, in addi~
tion to, or in excess of what is due," TFullerton v,.City of
Des Moines, 115 N, W. 607,

When the General Assembly provided that "extra®
remuneration be pald, it obviously meant compensation that
was to be pald in additlon to some other pay or salary already
provided for, that is the {600,00 allowed the deputies and
- asslstants,

‘Therefore, we believe that the {500,00 extra remunera=
tion allowed In the act may be pald to augment and increuse the
pay of the deputies or assistants in the office of the clerk of
the County Court, ° _

CONLLUSLUN .

It 1is, therefore, the opinion of this department that
under the provisions of the H.C,S. for House bBlll #768, enacted
by the 63rd General Assembly, the clerk of the County Court in
Counties having a population less than 7,500 shall receive the-
sum of 600,00 for the payment of the salaries of deputlies and
asslstants, Further, if the County Court shall determine that
the work required to be done demands extra remuneration, then
the Gounty Gourt may allow a further sum not to exceed §500.00
per annum to pay extra remuneratlon to such deputies and assist-
ants,

The opinion of this department rendered to the Honofable‘

“harles A. Prather of Hemphis, iiissouri, on December 27, 1943, in
so far as it holds to the contrary is overruled,

Yours very truly
ARTHUR K. OYK:BFE

Asslstant Attorney General
APPROVED

J. Bs TAYLOR
Attorney General
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