
Municipa11ti es: Richmona Heights under 1940 Census 
entitled to three councilmen. How 
appointed and term. 

August 20 , 1940 

:~ . L. R. Robertson 
City Counselor 
Ri chmond !·eir;hts, ~'issouri 

Dear Sir: 

Your letter of July 1 , 1 94 0 , presents to us the 
foll owing facts: Richmond lieights is a c i ty of t he 
t elrd class with alternat i ve form of gover~~ent . Its 
legislative body now consists of a .rayor and two 
Counc~lmen . According to prel iminary reports on t he 
1940 United States Census, said city now t~a a popu
lation in excess of 12,000 . 

Upon these facta you ask : I s Richmond Heights 
now ent i tled to anotner Councilman, and, i f so , t he 
method by which he i s to be selected? 

The answer to t his question depends upon several 
points which we now consider . 

Section 6909 as amended Laws 1939, P. 541 , appor
tions t he number of counci~en cit i es of t hi s class 
shAll have on populat ion brackets ., For a city having 
a population of 12, 000 and l ess t can 20,000 t here i s 
provided a l"ayor and three Counci l ::ten . 

Tpe first point i s: 1tay the prel iminary Census 
report be rel i ed upon to author i ze t he city to have 
t bree Councilmen? \. e are of t he opinion it can be . 

In Kay v . Jfoni t eau County, 134 S. V. • ( 2d) 81 0 'o. 
Sup . ) t he Court said t his, concerning t he effective 
date of t~e 1930 Federal Cen~us, 1 . c . 83: 

"* * ~~ Cl early t l::e event which 
te~~nated the multiplication of 
votes method as a bas i s for fixing 
salaries occurred when t he census 
was available . * * ;:·" 
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See also Carter County v . Huett, 259 8 . "-' · 1057 ( (o . 
Sup. ) . 

In Ervin v . State, 44 s . r . • (2d) 380 (Tex. ) t he 
quest[on involved was whet her or not a jury had been 
properly selected, due to a population change t r.at 
made other provisions o£ the l aw apply. The Court 
considered t he point at lengt h , stating, 1 . c . Ml : 

"There i s no speci fic pr ovision 
in the Act of Congress June 18 , 
1929 (13 USCA See . 201 et seq . ) , 
with ~eference to t he ttme of 
final announcement of t he census; 
nor i s t~ere any provi •ion aa to 
t he tine the census shall becone 
effective . Under the terms of 
t he Act of Congress !"arch 6 ., 1902 , 
Sec . 11 (1~ USCA Sec. 4), t he 
Director of t he Census i a requi red 
1to !:ave printed, publisr~ed, and 
distributed, !'rom time to t ime, 
bulletins and reports of t he pre
l iminary and other result s of t he 
various 1nveat1gat1ona authorized 
by law. ' Substantially t o the 
same effect ia Section 13 , Act of 
Congress June 18 , 1929 (13 USCA 
See . 213), which imposes on t he 
Director t he duty to have printed 
prel~ery and other censua bulle
tina and final reports of the re
sults of t he several 1nveat1gat1ona . 
Section 205, 13 USCA reads aa fol
l ows: ' Each supervisor shall per
form such dut~es as may be ~osed 
upon ~ by t he Director of t l e 
Census in the enforcement of this 
chapter,' etc . 

"In Holcomb et al . v. Spikes , 232 
S . ~ . 891 , 894, t he Court of Civil 
Appeals at Amari llo, Tex. , in hold
ing t rAt a preliminary announcement 
of t he census by the Director was an 
official pr onouncement o~ which the 

' 
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publ i c and all officials may tal~e 
not i ce , said: ' I t would seem by 
t~e act of 1902 duties were imposed 
upon the Director to publis h and 
distribute bulletins and reports of 
the preliminary and other results 
of the various investigations auth
orized by law . Ttis,. in so far as 
we can ascertain, is t he only method 
to infor m the public and of giving 
it access to t he infornation ascer
tained and compiled by t he enumera
tors and supervisors . It ~ould seem 
when bulletin is so publiahed and 
distributed it then becomes an offi
c ial pronouncement under the law, of 
which t he public and all officials 
may take notice . ~· * ·.~· In this case 
the undisputed facts show the Census 
BUl ... eau, under t he signature of its 
~irector, issued a bullet in showing 
before the election the population 
of ~ubbock County to be 11,096 . ~is 
seems to ~ave been offic i al . This in
formation appears to have been given to 
lead-tng papers of t he state . Under the 
law t his infor mation could ~~ve been 
obtained in no other way than through 
t he Director's offic ial act , without 
violating t he l aw and subjecting the 
parties to a cr.arge of felony . \',e think 
t he case of ::elson v . Edwar ds , 55 Tex . 
389, indicates , ~hen the enumerators' 
list is filed , as required by the law, 
as it then existed, t his made it sueh 
evidence as that public officials could 
and should act upon 1 t . There \7B.S no 
otLer method provided, or shown requiring 
a proclamation placing t he census in effect . ' 

"In t he ca.se at bar , t he preliminary an
nouncement of t he census contained a 
statement t r...at t he fig;urea were prelimi-
nary and subject to correction . ~ouch-
ing t he effect of this stateruent, \ve 
quote furt her from the opinion in .tiol comb 
et al . v . npi kes, supra, as follows: ' It 
is insisted that t he Director of Census 
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gave a certificate to the effect 
that t he count for the census was 
sub·ect to correct ion . !f this 
cert i f i cate was author i zed by the 
act, we do not bel ieve it should 
be held that t his evidenced t hat 
t :r.e census "as not co~'1plete under 
t he terms of t he l aw when t he Di
rector bad officially published 

· an.d distributed bulletins tl1at t he 
population was over 10 ; 000 . It i s 
not a fact that t he official . count 
was incomplete or was not correct. 
In fact, his subsequent certificate 
showa i t was correct , and that his 
bul ,_etln had been properly i ssued . 
The bulletin, we bel ieve, of fic i ally 
announced t he population as sl~wn by 
the list forwarded by t he enumerators 
of ~ubbock county and supervisors of 
t he district , and t£~t as filed in 
the archives of t~e cen~s office it 
was open to t be pub l i c . The statute 
author ized, i f t here t'tas an incomplete 
or erroneous enumeration , tr~t it 
could be amended or taken anew. The 
bullet in does not indicate t hat it 
was incomplete or_ negl igently done, _ 
but r ather indicates it may be subject 
to correction. I t does not carry the 
idea tl:.at i t was incomplete, but that 
it was complete . \'7e t hink , when the 
bull etin was gi ven to t he public, 
offic ials who were requi r ed to act 
with reference t her eto ~ay take offi 
cial notice t hat t~e enumeration had 
been -..ade and was t hen bl the arcl1ives 
of t rAt office , subject to tbe inspec
tion of t~e publ i c in which the popu
lat ion of ~ubbock county had been de
termined. The fact t hat it may be cor
rected does not indicate t r.at t he cerusus 
was not co~plete and t~~n a publ i c docu
ment under t be law. r 
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" In t he case of herndon v . Excise 
Board of Garfi eld County et al . , 
147 Okl . 126, 295 P. 223, 224 , the 
Supreme Court of Oklahoma l'ad under 
cons ideration the question as to 
whet her a preliminary announcement 
of t he census of Enid , Okl . , by the 
supervi sor of t~~ district embrac ing 
said c i t y was binding upon offici als 
who were required to act ~ith refer
ence to tP~ population of said city . 
The case of I:olco1llb et al . v . Spikes, 
supra, was c i ted in support of t he 
conclusion tr~t the preliminary an
nouncement was an offi cial pronounce
ment of which t~e publ i c and a l l of
fic i als took notice and by which of
ficials who were required to act in 
reference to the population therein 
stated should be guided. After e l t ing 
t he statutes relat ing to t~~ duties of 
the Director of t he ~ensus and his 
supervisors, t he court said: 'Thus i t 
follows tr~t t he supervi s or was clot hed 
with authority t o perform t he dut ies 
imposed upon hLm by the Director of tl~ 
Census, one of which dut ies was the 
preli~ announcement of t he census 
involved in the case at bar. So t hen 
t he preltminary announcement of ~y 3 , 
1930, waa an offi c i al announcement of 
t he census of &lid; moreover , t ho cer
tifl eate of t he Director of the Census, 
dated Sept e.cber 22 , 1930, showi ng a pop
ulation of 26,398 , was offi cial even if 
not final . It follows t hat the city of 
Enid fell into the clas s ification con
tained 1n section 46~1, c. o. s. 1921, 
prov i ding for aaid court . ' 

"It appears t r_at t he statutes of Okla
homa prov ided for a city court in c i ties 
having a population of more than 25,000 
and l ess t han 55 , 0 00, as shom1 by t he 

•. 
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l ast federal census . The preli~
nary announcement of t he population 
of Enid was held to automatically 
br i ng said city within t he operat ion 
of the statute . See, also, State v. 
Braskamp, 87 Iowa, 588 , 54 U. i,', . 532 . 

"The opinion i s expressed that t he 
prel~nary announcement of t he cen
sus of t he c i t y of Abilene was an of
f i c i al pronouncement . This announce
ment was made pr ior to t he time t he 
jur y co~issioners selected t he panel 
fro::n which t he jury was drawn. The 
announcement of t P..e populat ion 1n the 
pre1inl1na.ry r eport should have been 
the guide of officials nhos e duty it 
was to aet with reference thereto . 
The effect of t he prel iminary announce
ment was to place t he county of t he 
prosecution under t he prov i s ions of 
art i cl e 2094 , Revised Statutes 1925, 
as amended. -1;. -tf. .:;.n 

For other cases to t he s ame effect see: Board of 
Con'rs . of Coal County v . l"'athews, 296 P. 481 ( Old . ); 
Elliott v . ~tate ex rel . Kirkpatrick , 1 P. (2d) 370 (Okl . ) 
and Undei'\'lood v . E:ickman, 39 s . Y. . (2d) 10M (Tenn. ) . 

In t he l ast cited case, t he Court bad befor e i t a 
question of sa lary cr~e due to a different population 
class1f1cat1on ari s ing f r om the 1930 Federal Census . The 
Court s tated , 1 . c . 1034 : 

" The census of 1930 was taken pursu
~nt t o Chapter 28 , Ac ts of Congress 
of 1929 (13 USCA Sees. 201- 219) . 

"By section 1 (13 USCA Sec . 201 ) it 
is provided that a census population 
shall be tal<en by the Director of the 
Censua 1n t he yae.r 1930 and every ten 
years thereafter. 
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"By section 2 (13 USCA Sec . 202) it 
ia provided: 'The period or three 
years beginning t he 1st day of 
January in t he year 1930 and every 
tenth year t hereafter shall be known 
as the decennial census period, and 
the reports upon the inquiries pro
vided for 1n said section shall be 
completed within such period. ' 

"By section 6 (13 USCA Sec . 206) it 
is provided that the ·eensua of the 
population shall be taken as of t he 
1st day or April, and i t is made the 
duty of each enumerator to commence 
the enumeration of his district on 
t he day following , unless the Director 
of t he Census in his discretion shall 
change t he date of commencement of the 
enumeration 1n said diotr ict by reason 
of cli matic or other conditions which 
would materially interfere with the 
proper conduct of the work; but 1n any 
event, it shall be the duty of each 
enumerator to prepare the returns and 
forward same to t-he supervisor of his 
district within thirty days from the 
commencement of t he enumeration. 

"By section 13 (13 USCA Sec . 213} t he 
Director of the Census is authorized 
to have printed by the Public Printer , 
in auch editions as he may deem neces
sary, prel~nary and other census 
bulletins, and final reports of t he re
sults of t he several investigations 
authorized by this statute, and to pub
lish and distribute said bulletina and 
reports . 

"By section 18 (1~ USCA See . 218 ) the 
Director of the Census is authorized at 
his discretion, upon t he written re
quest of t he Governor of any state or 
ter ritory or a court of record, to fur
nish sueh Governor or court ot record 
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wit h cert i fied copies of so much 
of t he popul ation returns as may be 
requested , upon t he paT~ent of t t e 
actual cost of rta!ring such copies 
and 1 additional for certification. 

"From t he foregoinx , l t will be ob
served t PAt t ee census shall be ta:en 
as of Apr li 1st, tr..a.t t :..e ')!rector i s 
£iVen three years tO CO!:lplete r...i s 
report, but ls authorized to ~e 
prel iminary reports fro~ ttue to time . 
r o specific ~ovision is ~de for pub
lishing official reports, and t he 
statute does not fix a definite date 
when t he new ce~us beco~es effective . 
The only l ogical conclusion is t hat i t 
becones effective on April 1st, and 
such , ln our opinion, was t he intention 
of Conr.res ::~ . Should we adopt 8IJ:1 other 
date, it would result in irregularity 
and nonunllormity . ~or &X8.!7!Ple, two 
counties could be raised by the s~~e 
census t o anot her class; t he population 
of one might be officially deter~ined 
on JUl y 1st and t ne ot~er on October 
1st, so t~at 1n t Le one county t~e clerk 
would begin drawing t he increased sal ar y 
three mont hs before t he clerk 1n t he 
other co-~ty would be ent i tled to t~e 
additional compe~sation . Theoretically, 
at least , t l ey are entitled t o tle s~~ 
compensation , and to construe t :..e law as 
contended by com~lainants would result 
in inequal i ty ~J.d injustice . n 

OUr examination of t t.e recent amen~e~ts to the 
Feder$1 Census Act (13 USCA 201 et seq . ) doe s not dis 
cl ose any cbange tr..a.t would af'fect t_~e concl usions 
reached in t ae above cases . Further , t~e ar~ent ad
vance<$. in Underwood v . I::ic !o:w.n, 3 9 s . · .. • (2d ) 1 034 , 
s ee to be sanctioned by the Court in tr~s state in 
Kay v . ·onlteau County , 134 S . ·r . (2d) 8 1 . I t was t here 
contendod t rAt the census did not become effective until 
t ee count y eourt received an official certification f r om 
t he ~irector of Census . In ana er to tt~s, t he Court 
said, 1 . c . 83 : 
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" ;} ~ ~'" I.f t he section were to be 
i nterpreted as contended for by 
plaintiff t hen one county , by ac
quiring a certit1cation of t he 
populati on ~ediately when avai l
able, would be paying salari es on 
t he census bas i s and anot her county 
i n the same classification, which 
bad not obtained such certifi cation, 
would be using t he other met hod . 
This would destroy t he uniformity of 
the l aw and such was never intended . 
~:· .. !~ ~fl 

In our opi ni on t he census f or t he year 1940 was 
"available" i mmedi ately upon i ts publi cation or pro
nouncement to t he publ i c by the Director or bis aub
ordinatee . That t his pronounce~ent ie an off i cial one 
must be assumed , since t o r ule ot herwi se woul d be bo 
accuse t hose who made t he rel ease ot viol ating the law. 
Only t l1...e Director of Census is authorized to make an 
announcement (13 USCA 213) and each supervi sor can only 
do t hat which he i s dir ected t o do by t he Director {13 
USCA 205, 208) • 

~he adopt i on of t his pos i t ion might at first blus h 
appea,r to run counter t o t he uniformity requi rement laid 
down in Kay v . Moniteau Count y , supra, but i t is not so 
when we cons ider t hat t he census, relates back to, and 
is taken so as to reflect t he population as of April 1, 
1940 (13 USCA 206) . I t does not even purport to reflect 
the population as of t he date t he announcement is made 
by the Director . 

The wording of t e e parti cular act wi t h which we are 
conc~ed does not l icit t he application of t he new 
eens~ until "asc~tained" by tt.e Director. I t provides 
three council men for cities of that class, "bav~a 
population of twelve and less t han twent y thOus w. 
"Ldl& t he 1940 census does not purport to give the popu
lat ion of Ri chmond !:eights !!OW or in t he future, it is 
t he count for t he next t en years unless t he ci t y des i res 
to take ita O\Til cen su s (Section 7256 R. s . ~:o . 1929 ) . 
Certainly Richmond ~eight s rAd such a populat i on on April 
1, 1940 and was s o found t o have by t r e Direct or of Cen-
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sus in an official announcement . Said city is t her efor e 
ent i t led t o anot~~r Councilman. 

Tee next question: Is t here a vacancy ex1st1~g in 
t he offi ce of Councll:!!B.n in said city~ 

In State ex rel . :ar o'rn v . : c rillan, l OG •·o . 153, 159 , 
i t i s said: 

II ;;. -:;. '.e thi.ll( ti.a_t OOth authority 
and t r e a,ir it of our instit~tlons 
favor t :_e view that r.hen ~- )ffice i s 
created, and no r;estrlctions for fil l 
ing tre vac~~cy are l,posed , a vacancy 
arises i~so ~acto . ----
"' The \'.'"ord "vacancy" aptly ar.d fitly 
describes t~e condition of an office 
wr.en it is first created, o.nd r as been 
f llled by no incUI:lbent . 1 e.lsh v . Co:n-
momvealt h , 89 :·en.."Yl . St . 426 . In State 
ex re: . v . As~eu, 48 Ark. 89 , the 
supreme court of t rAt state said: 
' Vacancy is t he s tate of being empt y 
or unfilled. Vacant lands are unoccu
pied l ands . Vacant 1'1ouse is an unten
anted :~use . A vacant off~ce is an 
office without an incumbent ; and it ~an 
make no difference ~hether tr~ offi ce 
be a new or an old one . An old office 
is vacated by death, res ignat ion or ·re
~val . An Jfflce ne 1 crented becomes 
~ facto vacant ln ita creation. ' And 
"IilS"tate ex rel . v . County Court, 50 :~o . ~ 
317 ' Judge~ s peaking for the court 
said, ' This i s a new office created by 
tr~s act and ipsy facto bec~~e• vacant 
in its cr eation . hhodea ~· Hampton, 
101 I: . c. 629; t tockfiig v . State, 7 Ind . 
326 . " -

See al s o f.ta.te ex inf . :·adley v . :urk:.ea.d, 10 7 :"o . 
14, 35 and State ex rel . ~J.sk1rk v . :;oecker , 56 i."o . 17 , 
21 , whare l t i s held tP~t a ne~ly created off i ce i ps o 
facto becomes vacant on its creation. 
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Section 6909 , Laws 1 939, p . 541 , creates t he three 
offices of Councilmen in cer tain cities of t he required 
populat ion, therefore, Richmond Heights , meeting the 
population requirements of the act, now has a vacancy 
existing in one of t hese offices . 

Sect ion 6909 , supra, provides: 

u :;. ·~ * I f any vacancy occurs in 
such office, the re~Aining members 
of said council shall appoint a 
person to fil l such vacancy during 
t he bala.nce of t he unexpired term. 
~~ )~ ~" 

That pr ov i sion is clear and no comment i s needed, 
however, t he act is not so clear as t o t Le lengt h of 
the unexpi.red term for wr...ich t he appointment i s made . 

Section 6909 , supr a , pr ovides: 

" In every such c i t y t here stall be 
elected at the first regular ~ci
pal election held after t he taking 
effect of tP~s act, and every four 
years t hereafter., a mayor and ( t~e 
pr oper number of ) councilman ·~ ..._ ·:- . " 

Section 6721 R. s . ""o . 1 92 9 provides : 

"A general election for t he elective 
officers of each c i ty of t he t hird 
class sr~ll be held on t he first 
Tuesday in April after the organiza
tion of such city under t he provi~ 
s ions of t cis art i cle , and ever y t wo 
years thereafter • -r.· -tr- ·~" 

\ e are not advis ed "':...en Rich:nond. .Le1ghts was or gan
ized and cannot state ~hen t r e term of this appointee 
will expir e , but due t o t he furtr~r pr ov i sion of Section 
6909, supra, that appointee will only serve until t he 
next regular election in said city . That arises from 
t~a provision of t he statute: 
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" i:· ·: .· The ter.11s of offi ce of th~ 
mayor and cour.c!lnen or alde~~n in 
sucL city 1:r.. office at t :te beg1nni ne 
of t r..e terr.sof offi ce of t he mayor 
and councilmen fir s t elect ed under 
t he pr ovi s i ons of t Pi e secti on sr~l 
t hen cease and determine ~ ~ *·" 

The term of t he Councilman appointed to fill t his 
ve.carlcy will end , 111-::o t he ter ns of t he :~'ayor and other 
t wo Councilmen, et t he con~ence~ent of t he t erms of t he 
:"ayor and t r roe council ":en elected at t he first el ection 
hel d after t he effective date of Section 6909, Laws 1939, 
p . 5~1 . T~e effective date of t his section was November 
l , 1039 (Section 659c , Laws 1939, p . 478) . 

CONCLUS I ON . 

I t t herefore i s our opini on t tJ.Ett Ri chmond !!eight s i s 
now ent i t l ed to t rx ee Counci Lmen; t nat t here exists a 
vacancy in one of oaid offices which vacancy i s to be 
fill~d by appointment by t he r emaining member of t he 
Council; and t hat t he person so appointed shall ser ve 
unt il t r e next r egular city election occurring after t he 
eff ective date of Section 6909 , l aws 1939 , p . 541 . 

APPR OVED: 

C OVC'.....:.t R . ?.K . I TT 

Respectfully submitted, 

LA fiRE! CE L . BRADT EY 
Ass i stant At tor ney- General 

(Act ing) Attor ney-Gener el 

LLB : CP 


