
The foreign i nsura nce corpora tions ' r ight to 
. lice ns e is dependent not on charter powers, 

_c~o-R~r.~v.~~'--1-.~~-~I_·~-~-\J_. _: __ b_u_t~o-=n--r_i~r~ts gr a nte d by license • 

.!.pril 16, 1 938 

. - ._-.. -J--

·, 

fU lLJ[ l0 I 
I ,I I lion . Goor5e .: . • :..:; . Roberts on 

~upcr intcndent o£ Ins urc nce 
Joff~rson City, 11isf.>ouri 

Deur ~ir: 

I I I j 

. ·; 

This department is in receipt of your request 
. for un opinion upon the follov:ing question: 

"I s a foreign s tock c asualty in
surunce company' vrhose charter pro
vides tha t it m~y is~ue participating 
policies , entitled to be licensed to 
do business in the S t~te of l:isuouri?" 

In the correspondence nhioh a ccompanied your rc
qu est for an o pinion , tho t.l.9l.ilic~nt f or t he license , the 
~..rex Ind.er.;ni ty Compa ny, s t utes thut they do not "'iish to 
is ~ue a ny participut in(S policies in t h e Gt ute of I..i~souri. 
Ti1erei'ore , the leeality of a particip~ting policy i.:;sued 

J by a f ore i gn stock c asualty company need not be pas&ed upon. 
The only obsta cle to the gr anting of a license to the ~bove 
n~rr~d company is tho f a ct tha t its charte r gr anted by the 
:S tc.te oi' .Nevv York allows it to \'.-rite }!a rticiput.ing policies . 

J·~ to t he na ture of a license gr anted to a forei gn 
i nsura.nce co1upany to do bu l::) iness v;ithin the sta te, \:e be
lieve the rule is aptly titu t e d i n f.llin, Ins . CorriJ.-.issioner. 
·v. 1J1,crice n Indemnity Co ·~pany , b5 ;;> . Vi.~ 44. l.c . 47, in 
•:.h ich t ho Court of .. ·1.ppeuls of ~entucky , t he highest court 
of t~t sta te, s a id : 

I 

n>i' * the cow.r .• i s::>ion0r is not concerned 
\'Jith the ~ue:.; tion of the chart0r pov;ers 
of the a ppellee compa ny , · Vihoreby it is 

, .:..uthorized to v:rite both fire e nd auto
mobile' insura nce in s t &tes so per mitting 
'it 1 but his pro per inGUiry iS a whu t iS the 
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b11::> 5ncss , nro n~ ::: od bv t l.;e corrnt:1ny n p 
nly i nr:; for :.:. lice nse , to be tr'-.;ns ::,cted 
in th:ls st:.:t te , und i::. it one notal
l m;ed by the lm·;s of t his sta te, or , it 
licen~e<.l , . Y:ould he t hereby be pe rmittine 
a for e i gn corporation to tranoact its 
licensed busineso ·within the ~tate 
under onere favora ble cond itions than 
s r ant cd domestic corporations i n a s i m
ilar business?'~ 

. The sbove holding th~t in regard to licensing of 
foreign.corporations, the ~tate of ¥~ssouri i s not concerned 
wit h charter powers of fore;Lgn corpora tions, but only with 
what powers it proposes to exercise within the State , ap- . 
pears to be the rule i n ~issouri. 

In Smoot v. Bankers l.ife .:-.ssoc i a tion, 138 l.:io • . App • 
. 438 , l.o. 466, 1 20 D .\i . ?19 , the court said: 

"* * this defendant , & f oreign oorporu.tion, 
i s authorized by the superintendent of 
the -insurance department of this State to 
transact life i nsurance business in t h is 
State only and solely on the assessmi3nt 
pl an." 

To the same effect i s t:i ssey v . Supreme Lodge , 14'7. 
Ko . P.pp . 13'7. 

1:oreover , i f such a policy is illegal, upon nhioh 
oucs tion we do not pass , the license coul d s till be i asu3d 
be cause the hol dine;s of the l :.is souri courts huve been thut. 
i f the charter of a foreign corporution empower s it to do 
somet hing toot is i1le gal under the l avvs of 1..:1issouri , then 
such corporation ~y be licensed here, but h~s no .r i c ht to 

·. do · s uch i llegal a cts , and such po\':er is treat ed a s not ex
istent in the cha rter . Tllis view i n ter~ely s t at ed i n St c.te 
ex rel. Railroad Co.wpany v . Cook, 1'71 r o . 348 , i n which the 
oo~t en bane said : 

"J:. fore i gn corporation t~.dml tted to do 
business in this 0tate , either by comity 
or by express l eave of the statute, can 
not transact. any bu~ineos which a domes
tic corporation of like char~cter cun not 
t ransQct , anything in the charter of t he 
foreien corporation to t he contrary not
withstanding. I n ~uch case if t he churter 
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of t he forci5n conpany conta ins a 
.<rr<.nt of om,er not ollo\,ed b our l u.w a 

thu. t :~Tt;nt'...il o treute· sim l as 
11' t hn<l not been l.!11:1 dc . " 

The ri~1t of a foreign cor por Qt i on to tr~nsact business 
in the ~tute of l issouri i s -one t ha t t he courts je~lously 
protect und G~ve u libera l cons truction in order to i nsure 
t h is rich t . ~tu te ex rel. Railroad Company v. Cook , 181 1-.:o. 
59 6 , :J t o. te ex rel • Tunk Ca r Company v . ;:) ulli van, 282 Mo. 261. 
As was sa id in t he l~st mentioned cuse , l ~c. 279 : 

"Looki ng t o our statutory provis ions 
for the _public policy of the Stat e , it 
will be r eadily observed t llct we have 
a-dopted a nos t libe r a l comity tov:u.r d 
corporu tions organized under the l aws 
of other states and countries . Indeed , 
we ha ve pl a ced them upon substo.ntially 
the sure footin(3 a s our own domestic 
corpor~te bodies und g iven them the 
s ume pov:e1·s , a.nd sub j ected them to the 
sarua obliGations that a re provided for 
like corporations in this S t ute •;. .. ~ * ." 

'£he purpose of the law~ relatin g to licensing of 
fore i en corporations i s ttiken b y t he courts as being not to 
exclude foreign corporations , but to me r ely r estrict them 
so as to pl a ce them on an e qual bc..sis wi t h domastic corpor 
a tions und to provide f or the protectio_n of the public of 
the S t a t e . 

-
CONCLUSI ON 

It is , ther efore , t he opinion of t his departn~nt 
tha t t he buper intendent of Ins ura nce, i n licensing u foreign 
i nsur<:lnce company t o do business in this S t '-l. te, looks not to 
t he chart~r in or der to determine the l egality of such com
pany's bu s ines s , but r ather to the type of business whioh is 
to trunso..ct "~Ni thin the state . ... 
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:rt is rurther t he opinion of this depurtn:ent th..:. t 
t he i'oro i gn insurance co•,.puny o.oin;; business with in the 
~tate of l:iissouri, is controlled by the provisions of its 
liccr~se and no t by it s charter, and if the c!mrter a llows 
:.3uch insui·a nce com1>any to do so!Jlething unl avll'ul in l:.lissour1, 
such provision is taken as not being within the churter a t 
ell insofar ~s it ·rela t es t o t he company's right to do bus
iness in Missouri . 
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JJ'PROV.!.!;D By: 

HOY l~c!CITr.i.'lUCK 

~ttor~ay General 

.AO ' K: V.AL I 

Respectfully submitted , 

OLLIVER VI . NOLEN 
Assistant Attorney Qenara1 
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