
SCHOOLS : School fund provided f or by sections 6 and 7 of Ar ticle XI 
of t he Constitution, cannot be u s ed fo r any purpose other 
t han s ·;..)oort of free public schoo 1 s and the St'i t~ Uni ver si ty. 

~· obru.a.r i 16 . 1937 . 

1onorable James s . hollins 
• .enator . "'a nt~ Di strict 
!·issouri Senate 
Jefferson City. :~ ssouri 

~oar Senator Hollins: 

FILE 0 

(fhi s is to a cknowl edge your l e t t or datod February 
12. 1937 . as follows: 

"Ki dly t;ive t ho J ppropriation Com:nittoe 
t ile opi. i on of your department on the 
fo llo\'11110: 

"L. Can the Le gislat ure go back to 
t he 0or.st1 t ut1ona 1 25;; on 
sc hool monies vr1thout l e gis
l a tive a ction othor t han that 
i n a.!_ a ppropriation a c t . 

"2 . lmt use can be ~~de of the 
school rtonie s o t her tha n f or 
use by the .l omentary o:>chools . 

"Tho Committe e will ~eatly a p9reciate 
t hi s informat ion at your earli. st con
vienc o . 0 

I . 
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We assume that you desire to knou if ther e is any statute 
which must be a oended in order t o give to t ho schools onl y twenty
five per cen t as provided f or in Section 7. Article XI , Consti
t ution o f Ui ssouri . There is no statute that \7111 have t o bo 
amonded if the Legislature desires to rovort t o tho twenty- five 
per cent of t ho stato r evenue provided f or in t h e Constitution. 
fhe Legi slature biennially ever since 1877 by an act a nd an 
appr opriati on provided for t~e mone yo to the public school fund . 
s tate ex r el . v . Gordon . 266 ~:o . 394 . 409, 410 . 

I r- 1935 t he b8t h ae~oral As sembl y enacted the fol lowing 
law, .found a t page 9 , sec t i on 1: 

Section 2 . 

" ':~he State Audi t o1• 1 s hereb~- authori zed 
and directed t~ se t aside one third (1/3 ) 
of the ordinary state revenue paid i nto 
t he State Treasury f r the ~riod beginni~ 
t.'.a.r ch 1st , 1935, and endi!lf£ I arch 1st. 193£ 
i r to a f und t o be k!:orm a s the pUbllCschoo 
oono:re f und; saz::10 t o be used for the support 
of free public schools . 0 

" Thoro is hereby a ppr oprlated out of the 
public school moneys fund created by the 
preceding s ec tion , any ~nd a l l sums placed 
i n m.id f'und for t he support of t he free 
public schools f r om IAI'ch 1st, 1935; said 
sums t o be apportioned a nd distributed for 
tho support of t he free public s chools as 
provided by lau. n 

The above act carr ied a •1 emerge nc .f clause and was a pproved 
t'ebruary 28 , 1935. 

I t is thus seen that the Legislature b1onn1ally enacts 
a lau direc ting t ho Stnto Auditor to set aside a portion of' the 
ordinary state r eve nue and creates a fund known as the public 
sc hool moneys .fund . am t h en appropriate said t:10neys f or the 
support of t he free public schools. ~bus . tho act of t he 1935 
Legislat ure roJnt ine t o the d·· ty of t he State Audi t or 
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t o set aside so much of t he ordinary state r evenue for t he 
public schools, expires as a matter of law. Consequently, 
the Legislature must enact a new statute plac.i ng the sa.me 
duty upon the State Auditor, relating to the sett ing aside 
of so much of the .ordinary state revenue for free public 
schools . If' t h e Legislature desires it nB.y direct t he 
State Audit or to sat aside only twenty-five per cent, or any 
other per cent gre a ter t han t we nt y -five per cent, of the 
ordinary state revenue for t he support of tree public schools. 
In other words, the 'reneral Assembly now i n SE)ssion must 
direct what per c-e nt or t he ordinary state revenue the State 
Auditor must set aside and it i s not necessary to amend or 
repeal a ny s~atute, but requires t he enacting of a new sta tute. 

II . 

' Jhat use can be made of t he school monies 
other than for use by the El cme ntaz:r SChools·? 

Preparatory to ansvrering your question ne invite your 
att en tio ro t o the use to which the public school .fund (moneys) 
is now being devoted. 

The vupreme Cour t of I"i ssouri, e n bane, i n Stat e ex r el . 
Schoo l Di s t rict of Ke.nsas Cit y v. Lee , s tate SUperintendent of 
fub11c Schools , 66 s.w. (2d ) 521 ,_ said: 

"In 1331 the ~egisluture made quite a 
change i n the method of' dis t ributing the 
state school funds~ ->H~oThe change may b e 
indicated by summarizing the old l aw and 
t he new l-av1 as follows: 

J;ew Lavr 
Act of 19 31. 

1. Equal ization Aid-- section 13 , Laws 
1931 ( ~o . St. ~ nn. Sec . 9270n. p . 
7121) •. 

2. Teacher and Attendance--s€ction 15. 
Laws 1931. and se.ction 9257 . 

3 . Defectives--section 13 . Laws 1931, 
a nd section 9220 . 
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4 . Opportuni t y Hooms--sec t ion 13 , Laws 
1931, and soctio 9223. 

5 . Orphans--sectio n 13, Lawa 1931, and 
section 9431. 

6 . Tui t i on--soc tion 16 , Lavrs 1931 {l!o • 
St. Ann . Sec . 9270q , p . 7125) . 

7 . ~ransportatio, --section 16, Ln~s 193l . 

8 . JJuildil".,ss - -aocti o!· 19 . Laws 1931 ( 'o • 
St . An .• ~eo. 9270u, p . 7128) . 

9 . Consolidated--se ct i on 13 , Laws 1931 
and section .,358 . 0 

Tho above shows t he use now made of tho nublic school 
moneys fund . 14one of the fund at the p1•osont t i me is used 
other han for e l eoontru J and h13h school s . 'l'he f'und is 
gi ve:n t o e l ementary and high s chool s i n t he form of s pec ial 
aids and is a pport1ored to tho county t r easurers by t he Stat e 
Super intendent of Schoo l s by virtue of Secti on 9257 , R. s . 
I.o . 1929 . l'he oublic school moneys f und cannot be devo ted 
to any other usa other t han f or the support of free public 
s chools and the Stat e University . 

The SUpreme Court of Missouri , en bane , i n Li l'lcoln 
n i vcrsit y v . IIaekrna.nn, St a te Audi tor, 243 s. '' · 320. very 

forcibly defined the power of the Leg islature a s to what it 
cou l d do ~th t ho publ ic school moneys f und , he l d (p. 322)1 

"It resul ts that t ho Legislat ure was wi t h-
out por1er t o make t ho a pnropriation in 
question , and its a ction i n the premises 
i s in c ontraven t i on of the express manda-
tory provisio s of our Constitution . " 

In the f .. i nc ol n Univor si ty caso t he Le g1 al a ture sought to 
a ppr opriate moneys for tho Li nain universi t y from t he public 
school fund. ~~e court reviewed t he const1tutiol al provisions 
rela t i ng t o t he public school moneys fund . and he ld: 
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"It 1 s thus soe • that t ho income from the 
public school fund and the money required 
t o be set apart f r om t , e ordinary revenue 
of the state must be devoted exclusivol~ 
t o the s upport of tho public school s . o 
this there is only ono exception , the State 
University . Jo t b:lt when the Legisla ture 
set apart one- third of t he ordinary revenue 
of t he state for the support of tho public 
schools . tha t fund , toeether with the 
annual income f'rom the public s chool f u d , 
'.'ras devoted to the purpose de signated by 
the Constitution , and the ~egislature was 
~ithout ower t o diveri or a r o r!ate a 

ur o her 

mus e appor o 1J a p so e y o 
the several county treagurers, except so much 
thereof a s may oe a pportioned t o the State 
l niversi ty . It is a Jt-aront that tho 
Legislature could not ap90rtion a ny of this 
fum t o the sup ort of t ile ~ta to ~.n1 vor s1 ty' 
uere it not f or the xceptioJ ... incorpor ated 
i n to tne Cor.st1tut 19 - f or the obvious r eason 
t hat it is not a ta.r t of the free public 
schoct} 1ate::1 ofhc sta~e ordiin&d]ij our 
orga. c aw. " 

The court in said ca.se invited attention to the tact 
that Lincoln 1n1versity waa a separate "indepondent instit u tion 
f or t ,_e oducatio .. "l of tb::t negro race " and \'las "no part of the 
free public school systen of our state for t he educa t i on of 
persons betwee ~ the ases of 6 and 20 years . " The court furt her 
said that t he Legi.slature could have established Li ncoln 
University as adepa.rtment of tho State Uni versity and i.f such 
was done then Lincol n University could share in t ho appr opria
tions out of tho public school fund. becauso such wou l d t hen be 
a departme nt of tho St ate University . But as .Lincol n University 
vm.s separate and distinct f'ro.-n the s tate University no mneys 
coul d be used .from the public schoo l fund f or its support . 
lt'or t he Bi ennial 1935-1936 t"l.e Jniversity of ' :isaouri received 
its moneys from the state revenue fund and not out of the one
t~rd set apart by the State Auditor for the public schools . 
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I ro~l .._ .he above it is o .;.r opinio . t '!at t 'lc school 
mo eys provided for bJ Seet ionD 6 and 7 , of Article J " of 
t ho Const1 tut1on . cannot be u sod for nny purposo other than 
for the s upport o1' free public schools and the St ate L"nivorsity. 

.lPP:.OVLD : 

J . t.~ . J.'A {LOH 
( l.ct.ing) Attor noy - <Je noral . 

JLH: l:G 

Yours very trul y . 

James L . HornBostel 
Assistant A t torney-Genoral 


