
\ 

PROSEC-:J' ~IN i ATTORNEY' S SAL.4.RY : ) 
SAIJ'..RI"ES: ) 
DECLARNl,ORY JUDGME:JT ACT ) 
CONSIDF.RED : ) 

sal~ry ~nd judgment fo~ salary 
not tinding v ner~ no notice 
given to adverse party . 

Docemocr 16, 1336 . 

•' 

Juace J. s. Robertson 
Pl~e sidint; Judge 
_ o 1i tea.u County 
Calif ornia , Mi s souri 

Dear Sir : 

This is to a cknowledGe r eceipt of y our letter of 
December 10 , 1936 , relative t o the clai m of the Prosecuting 
Attor ney of ]~toni tea.u Count y for back rulary , in which you 
roquost t he opi nion of th is Department on the que stion 
t herei n submitted . Your lett er is as f ollows : 

"The Count y Court of f:oni teau 
Count y , by order of record , must 
call upon you for advice on the 
above subject. This due to the 
fact the Prosecut ing .\ ttorr..ey, lir . 
Roy L. Kay, h a s filed a claim far 
~~750 .00 agains t t he Cou· t y of 
'~on1 teau for back oa.lary alleged 
by hi m to be duo f rom the county . 

rr r:..'ho fac ts are a a follous: 

"Auditors from t he office of the 
St ate Auditor recent l y fi l ed a r e 
port of an .... udi t of :oni teau County 
: or the years 19 34 and 19 ~5 whe rei n 
it i s a l l OGOd t bnt the Prosecut ing 
Attorney owes tho county bet wee n 
, 90 and , 100. 

"Therenfte1• t he 1-Tosecuti.ng Attorney 
filed an e x ~rte proceeding in the 
Circuit COiir for the September Ter m, 
1936 , ask1n0 the Cour t t o dclaro 
that tho 1930 census did not take 
effect unt i l three (3 ) year s there
after and t hat ho was e nt itl ed to 
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deter~ne the popul ation of the 
county and coll ect a salary under 
tl:e old law (5ec . 11314 R . s. 1929) 
' by multiplying the whole number 
of votes cast at t he last prec eding 
presidential election by fivo ' ·ete . 
for the years 1931 . 1932 and 1933 . 
This proceeding was instituted under 
the declaratory judgment statute
La.wo of 1935 . pa,se 218 . out no 
notice uaa gi vet. as required by 
Sec . 11 of tho act. on December 1. 
19 36. the Circuit Court sust ained 
the ac t ion in favor of the .tTosecnt 
i ilG Attorney and a judgment ms bee n 
written. 

"In viel7 of Soc . 11 of the Lavis ot 
1935 . page 219 . the County Court 
does not deom it is bound by t he 
e x ~rte procooding i n tho Cir cuit 
Cour of the Prosecuting Attorney 
but the Prosecuting Attorney in
sists that the County Co·tJr t is 
bound by the same and should pay 
his demand for the ~.2750 . 00 a lleged 
to be due him. 

ttl:. •closed you will fino certi.fied 
copy of the proceedings in the 
Circuit Court a.bovc refer .. ed t o. 

"The records fur ther show tbD.t the 
Prosecuting Attorney drew about 
$2150 . 00 for oa.1ary in t h e year 
1931 . ~1100 .00 far 1932 . and 
<~1100 . 00 for 1933. ~1100 .00 appear 
ed the annual salary of Prosecuting 
Attorney accor ding to the census 
of 1930 of this f.Ioniteau count y . 

";' i ll you therefore kindly advise 
t he loniteau County Lourt at your 
earliest convenience as to the 
above quest ion. " 
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e find attached to your lett er a certified 
copy of' the application of the Prosecuting Attorney of 
your coun ty for a declaro.tory judgment and n.lso the opinion 
of the Circuit Judge on said a pplication under the provisions 
of tho declaratory judgrJent act . La\/s of Hissouri . 1935 . 
pa,:se 218. \·Je have cat•efully examined the a ppl icatio 1 and 
copy of the opinion of the Circuit Judge submitted by you • 

. :e note in your lett er that no notice, as required 
by Section 11 of the declaratory judgment act. was given the 
county court. and assume also froa your letter that the county 
court did no t enter its appearance i n this proceeding • 

.• e have examined the declaratory judbDle nt act. b ut 
do not t hink that it contemplates suc h a situation as was 
undertaken in the ex parte proceeding mentioned in your letter , 
i n the a bsence of notice to the a dverse party; i n this case
..:oni teau County . In section 1 of this act we note that "the 
Circui t Courts and C<)urts of Co!r.mon Pl eas of this State. within 
t heir respective jurisdictions shall have power to declure 
rights . status, and other legal relations uhether or not 
further r elief is or could be claj.med. n \le think that this 
langua Ge was intended t o indicate that jurisdiction over 
parties and s ubject ~tter was not intended to be altered and 
t hat unless the court had jurisdiction of the subteot matter 
and t he narties that a ny jud~rnent that m10}lt be 0 ta!ned 
would be inefl'ective . \'1o do not think that this act departs 
so far fro~ the fundamental principles that notice need not 
be given to the a dverse party in a proceeding of t his kind . 

Section 11 of said act says. 

" ,llien declaratory relief is sought . 
all parsons shall b e made partie s 
who have or claim ~ interest YJhieh 
woula-De affected tne declaration, 
and no-aec!arat!on s ii! pre ju~ce 
the r1ftis of persons not parr os to the 
Wocee ins.* -::· *" (Under scor ng ours) 

In the above we are not uruniPdf'ul of what is said in 
section 5 of said act. whieh is as follows : 

"The enumeration in Sections 2 , 3 
and 4 does not l imit or restrict the 
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exercise of t he genoral powers con
forr od i n Section 1. in any proceed
inz where declara tory relief is sought. 
i n \hic h a judgment or docrGc will 
terminate t he controversy or rei!love 
an uncertainty . " 

• 

· e do not say t hat tho court cou l d not ascertain 
the salary of t he >rosocuti ng Attorney under this act 
but we do say t at it cannot be done without notieo to the 
county court of' your county. It is fundamental that e ver yone 
is e ntitle d t o his day in court a nd this a pplies equally a s 
well to the county or other political subdivision as· it 
does to persons . An d by a " ' day i n court' we moa n the time 
appointed for one .those rights are called judicially in 
question~ or liable t o be affected by judicial action . to 
appear in court and be heard i n his own behalf . This phrase . 
as generally used, means not s o rnueh the t i me appointed for 
a hear i ng as the opportunity to present or:o 's claims or 
rights in a proper f orensic hearing b efore a co~petent 
tribunal . " 

t e ure not passing on the merits of the Prosecuting 
Attorney ' s claia i n this matter. but onl y as t o tho proc~dure; 
for i nstance . i n a suit fot• back salary cortai "l f a cts mi,oht 
be brought to the attenti on of the court a nd certain conclusiors 
of larr mi~t be presented i n court that perhaps were not 
available i n an ex parte proceeding like this . 

I t is, therefore, our opi1lion that the county court 
of your count y wou ld bo justif'ied in r cf'using to pay , and are 
not bound to pay . the ;2750 . 00 as set f'ort!1 i n the opL ion 
of the court, on t ho facts a s stated i n your letter, vhere 
there hns been no notice t o the cou~ty court of the proceeding . 

APPROVED : 

J . E . TAYLOR 
(Acting ) Attorney-General. 

CRJ:f :EG 

very truly your s • 
I 

COVELL R • HE \VI TT 
Assistant At tor ney- Genera l 


