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May 24, 19.54 

S•otlon 333.,10 RS•t>• Q~U:la\1'1ve:tl:l1Pf.l., ~9.731 maltes ·1t a 
m1sde:lll$anor tG unl,~wttd'lt ·~~, ~4~: ~~~~s ·.P*'Pso~lpecl \)J Sectlon 
3J8.a&o. sa;t<.t &•qtt9n ••a.•>as tt.l.l•wa.t · ·· · . . " ·'··· . 

"I!lv•r1 P•~#cn wno v~olfi:t••. ~Ulf· pr:•vt•toa 
or ee<.rtl:C~tru&'·•.J.J~ .. -al&to .. 333~.JOO ena;tl., uPQn 
convict$;~ .th.,l1iOfJ be ad~udgri ~~11 t1 ot 
a Dl11Jd.-IPl0"·•11 

-



Honorable Ghlll'les w. R11e7 . 

'!he Legisl.atve b.aa .declared that certain terms be not 
~aecl in t.he nal1le of a i'eta.il. bUsi.ness .Wlless tnat bualneas is 
•upervised 'b7 ·a ~eg1ateJ:ed ·. pb.arm,a«)1at •. ···The ''sialatnu•• haa 
twthel' pr~v14e4 ~h~t anr :person so doing ~n.a+l be 4eem.e4 
guUti of a ldacl,~A.uuaor •. '-'.he L•g18~1l'b~e has{~tined what 
oonat tutes e1. <Jrt.•e and, made. prGvts1~. fo~ Pux.tishment thereof. 
Therefore, Seet1etn .333jl260 4an be eXl.ff>~Oed. .·• 

.-.. • • • ' •• ' c. 

The:ve. :·1.- ·a. str~ng pre•W~tPtt.on :tbat .J~tverr •. letg1slat1ve 
t?naot•nt i.a coneiidt\1t1onal •. That prea'WJlption !a stated by 
t'h• SU.Ptetae Q91U-1t . l)f · Missouri 1st JiirekeJ". vs •• Boa\;t;-4 of Education, 
2$6 S·~w~~ (2J. :yy_s,:.::t..c.: 778 u tollowat. . 

:•· e • • •• 1 , 

n.§. * * t;tt u a tundQIQ,ental p:P1nc1ple of 
oonat1Wtio:J.al law that a state Constltution 
is not .... g:pant o£ power aa ls :the Oonst1tut;ton 
ot tb.$ trnl ted States but, u ta legislative 
power, it 1s o11ly a.l1D11tatiottJ and; therefor•• 
exeept :t·or ·the lW tati~na ~osed therel)y. 
th• pow•:r of'the State Leg1•lature 1e unlimited 
and ·~i'aotictUlJ< absolute.• Kansas Oitr v. Fish
man. ;6a Mo. 352, 241. s.w. 2d 377, 379(1.2}. · 
These l!.mitatianl:l muat be· •exp~essed 1n the 
Oonst1tut1on or elf'arly implied by its Pl'O• 
visions.• ·st·ate v~ Shel.by1 ,33) Mo. 10)6, 64 
s.W.2d 269, 271(2). A statute will not be 
held unconstitutional unless it elearlf and 
\Utdoupted~l eontz-avenes . aotne e ontitftut~ ona1 
pro"!slon. State ex rel. Hughes v. South• 
wester.n·eell Telephone Co~~, 3~2 Mo. 71S, 
179 s.w.2d 77, So(.; .. $). * * *• 

The courts do not look with favor upon a ministerial 
qft!cer queationing the conatitut1onal1ty of a $tatute 
concerning the~r ot.fieio.l duties;, The Supreme ColU"t of 
Missouri in stat(:) ex rel Chicago~ R.I. & P. Railway Company 
vs. Becker, 41 s.w. (2) 188 quoted with approval the fol
lowing, l.c. l9lt 

"'To allow mere ministerial of.fioers 1 who have 
no direct personal interest in the ll18.ttet-1 to 
refuse to perfQrm an a.ct clearly pointed out, and 
made their official duty, 'by a statute, on the 
ground that the performance of the aot would 

-2-



Honorable Charles w. RileJ 

violate the constitution, would be establishing 
a very dangerous preoedent,.and one not warranted 
by the authorities. It would b,e deciding a consti
tutional question, affecting t~e right of third 
parties, at the instance of ot':fice~s wlloee duties 
are merely mi'nisterial, and whO, have no direct 
interest in the qu.eetion. 8lld qannot, in anr 
event, be made responsible.• 1horeson v. State 
Board of Examiners, 19 Utah, lie. cit. 31, 57 P. 
175, 178•" L . 

We suggest, therefGre, that you~ Board should relf upon 
the strong presumption of' oonstitutiona.lity of the statutes 
in question, and should leave to persons adversely affected 
by the enforcement of said statutes the raising of the question 
of' the constitutionality Gf such statutes. 

CONCLUSION 

In the premises, therefore, it is the opinion of this 
office that Section 338.260 RSMo, Cumulative Supp., 1953, 
can be enforced. 

This opinion, which I hez•eby approve, was prepared by 
my Assistant, Mr. Paul McGhee. 

lMcGalYd 

Very truly yours, 

JOHN M. DALTON 
Attorney General 


