
County Court--Power to employ one of their OYn members 
to perform administrative acts. 

Jllarch 7, 1933 

Honorable Virgil L. Rathburn 
Prosecuting Attorney Nodaway County 
Jllaryville, Missouri 

Dear Mr. Rathburn: 

FILED 75 

FJ LED 

7~ 
I am answering your request of November 25th, 1932, 

to Attorney General Shartel, for an opinion from this office. 
You state, 

"I am inclined positively to the view 

(1) that administrative and minister­
ial functions of the county court can 
be delegated. 

(2) And I am of the belief that the 
act of employing one of their own body 
as an indivi dua l to render this service 
is not prohibited, eit-er by the terms 
of the nepotism amendment, or by the 
intent of the legislature in enacting 
Section 2089 R. s. Missouri 1929. " 

You further state : 

"If you can see fit to render an opinion on 
such a state of facts at this time, I shall 
greatly appreciate the benefit thereof." 

On December 6, 1932, James A. Finch, Jr., t-en Assistant 
Attorney General, answered your request stating: 

"It will be impossible to prepare the 
opinion immediately." 

On January 12, 1933, three days after this administration 
took office, I wrote to you stating : 

"I am inclined to believe that the matter 
has ironed itself out, and that you would 
prefer at this instant not to have my 
opinion, but if you insist let me know by 
return mail." 
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On January 16th1 1933, I received your l etter of acknowledgment 
where you stated: 

"I am not requesting from your office an 
opinion at this time. However 1 I am in­
clined to believe that others may request 
such an opinion in the future." 

When later I say you in the office you renewed your original 
r equest for this tpinion. 

On February 14th1 1933, this office received a letter from D. 
0. Belt1 Treasurer of the Farm Bureau, where he says: 

"Jir. Rathburn reports to me that he has 
a sked your office for an opinion and that 
it was referred to Mr. Sawyers, and that 
he had aclmowledgment of its assignment." 

Your exce llent brief furnished this office on the questions 
involved is hereby acknowledged, and there is merit in your logic. 
I must unqualifiedly agree with you on that part of your opinion 
deal~ with the first proposition and say that it is the opinion 
of this office 

"that administrative and ministerial 
functions of the county court can be 
delegated." 

The second question involved in your request is not covered by 
the nepotism law nor Section 2019 R. s. Xo. 1929, hence the 
second proposition is still and open question unless there be 
other laws to the contrary. I respectfully offer my opinion on 
the issue, as per your request. 

The Constitution of the State of Missouri, Article 6, Section 
36 is as followss 

"In each county there shall be a county 
court, which shall be a court of reco~d. 
and shall have jurisdiction to transact 
all county and such other business as 
mrry be prescribed by law. The court shall 
consist of one or more judges, not ex­
ceeding three, * * * * *" 

Section 12162 R. s. Mo. 1929, provides as follows: 

"The county court shall have the power to 
audit, adjust and settle all acts to which 
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the county shall be a party;***" .... ,.. 
In State v. Draper, 45 Mo. 355, the court has said, and there 

is abundant authority for this holding: 

"Cotmnon law is that an individual carmot 
hol d two offices, the duties of which a re 
incompatible ." 

The question may arize that one employed by the county court 
is not an officer wi thin the meaning of the l aw. The courts have 
undertaken to give definitions as to who is and who is not an officer 
within the meaning of the law, and these definitions vary in differ­
ent jurisdictions, but in my judgment they are agr eed on this general 
proposition that if an officer r eceives his authority from the law, 
and discharges some of the functions of government, he is considered 
a public officer. 

State v . Valle , 41 Mo. 30 . 

Peopl e ex rel v . Langdon, 40 
Michigan 630. 

Rolland v. Mayor, 83 New York, 376. 

State ex rel v . May, 106 Mo . 488 . 

In the case of Meglemeyer v . Weissinger (KY), 131 s. w. 40, 
which is a l eading case and has been cited by t he ~assouri Appellate 
Court in State v. Bowman, 184 Mo . Ap. 549, you will find the exact 
statement of facts as presented t o this office by you for an opinion . 
You will find that the court ruled 1n that Kentucky case without 
having a specific statute or constitutional pr ovisi on cited . This 
is the exact position that I am in now, there being no statute or 
constitutional provision in this State which are applicable directly 
to your statement of facts and which your brief will show. In that 
case it was held that the fiscal county court empowered t o employ 
a bridge commissioner, a salaried officer, could not appoint one 
of their own number. The aourt held the appointment void as against 
public policy and said: 

"Nor does the fact*****that he was not pre­
sent with the court .when his appointment was 
made, have the effect of changing this sal­
utary rule. The fact that the power to fix 
and regulate the duties and compensation of 
the appointee is l edged in the body of which 
he is a member is one, but not the only reason 



Honorable V!rgil L. Rathbum March 7, 1933 

why it is aguinst Public Policy to per-
mit such a body charged ~~th the perfor­
mance of public duties to appoint one of its 
members to &1 office or place of t rust and 
responsibility. It is of the highest im­
portance that municipal and other bodies 
of public servants should be free from 
every kind of personal influence in making 
appointments that carry with t hem services 
to which the public are entitled and com­
pensation that the publ~c must pay. And 
this freedom cannot in its full and fai~ 
sense be secured when the appoint ee is a 
member of the body and has the cl ose oppor­
tunity his association and relations afford 
to place the other members under obligations 
that they may reel obliged to repay." 

Other cases of like or similar holding are numerous. 

Smith v. City of Albany, 61 
N.Y. 444. 

Gaw et al v . Ashley, 80 N.E. 
790 (Mass) : 

People v. Thorna.s, 33 Barbour 's 
Reports 287; 

Ohio ex rel v. Tayl or, 12 Ohio 
Street 130; 

Kinyon v. Duchene, 2l Michigan 497. 

To say that the duties of the office of county judge and the 
office to supervisor of cow1ty projects are not i ncompatible , one 
must say that the people by their fundamental law, intended that 
the county judge and his associates could be the dispenser of public 
funds and at the same time recipient of his own official bargains, 
which it was his duty as one of t he administrative officers of the 
county to strike. If such be the law, then he has the power in­
directly to audit his own account. I have no doubt that in your 
county such an arrangement can be shown operating at a savings to 
the tax payers, but as a general proposition of law, to sanction 
that county judges have the constitutional duty of paying for per­
~sonal . administrative services rendered the county, and at the same 
time the implied power of reoei ving IDDney personally for personal 
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administrative services 1n addition to otl1c1al eal&r,J and grantinS 
acquittance tor tbe aa110 money which was his duey to pq to himself, 
acoma 1ncC>~~P&t1ble. To hold otberw1ae aa a general propoa1 tion, 
judges ot the county court throughout this state could conap1re 
together with each other and employ each other tbareb,- perpetuating 
themaol .)8 1n ott1ce. 

It 1s tbe opinion or th1a orr1ce, tbat the ott1aea ot county 
JudSO and a~nisor or county proJects are 1nce~~p&t1ble 1n the 
88Die poraon., hence the coaDOn law rule above sot out should apply. 

It 1a the turtber op1n1on or this ottiee tbat county judgoa 
eliDlo)'ing one or their own body tor a waso is unlawtul, aa against 
POBLIC POLICY • 

Veey truly yours, 

WR. OlUl SAWYERS 
Aaaiatant Attorney General 

APPROVED 
-R.r.oNlllf!IP"""''MOr-witi•••p,~•it"f""clWik,...... __ 

A ttomey General. 


