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· COJ'W I~s:w·- : hestr :ct: o~ a~ree~ent filed arter 
ceed 0f tr~st roes not a~nly to 
p~rc~aser at tr~3tee ' s sale . 

July 16 , 1942 

Missouri cal l state ~o n,ission 
JefforsOJl vity , LliUS) rl 

At to.ation : ... ~r • ..: • . • . .lobb.J , !Jecrtjtnry. 

Gentlemen: 

We a r e in receipt of "J"1lr roqt..cot for em op::..r. ion, 
WlUOr nate o£ Jul:,. :_{, l91J:2 , 1:th!cll rva.ds &.t. i'u llo\VB : 

11 ~ 0 have a. 1. CCl...LOO ir 1'-tlhSO.:J vi i..j 
l .LA. tC.ly l~clly-TO\rr s u.il Co'~'.1pany \"iJ.J.o 
&.rc a.,.:enta f'or tl o Lor.tE". v '<."l or s Lva.n 
Corporation arC: as a t_;c.nt !Jad thu list
i nc of 2411 Proepect , l~nns vity , 
1Useo 1.ri . ....aid propE".rt:t 1o r eovr l ctocl 
as to sale to n~gt·oes as ouo~.n 1r docu
ment A 477865 , book B, :3039, Par;e 27 , 
si~~ed, acknowl edge d anti executed by 
t he pr.:>perty ovmers the 18 th day of 
~oce~ or 19&0 , filed for recording 
Aut.ust S , 1931 . 

"A negro buyer called at licenaoe 
office and. desires to b.1y t.hl a proper
ty. l'he licensee as.l{oei the .t{Oine vwnera 
Loan Corporatlot. if c11e propel ty could 
be sol d to negroes . 1he lwme Owners 
Loan Corporation thro1.1J1 1t3 fic1;iona l 
Counsel req .... ested an opinJ.on and .;.r . 
\1 . ;· . .. cAd.a.l:lts, \ice Presi dent of tno 

.t.li s&o"-.ri Abstract and ..!.11 t l e l.nauranco 
<-o tpany, Kansas t..it.y, h issovri advised 
them as f·o llowa: 

Fl LED 
/-] I 
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"We have your l ctt...,r of J"uly 6th regat"
C.ing o r certi.fics.t~ o tL.c nt•oporty 
involved in tho captivuea. case , and 
des~rb tu adv:sb ~.at~ restrictlon 
a 0 re..e .. crt was f ilE:;a. .u.u ... ~ L v, 1931 , 
and r~cordcd in ook B-30~S at Pa~e 
27 , rc~ tr:.ctinL ..,.1~u use ol' tr .. c premi
ses i n c_..tGJtior. and other prope:z. ty i n 
the SlArl c..w~cl.:.r.g nc i c;hborh')OC.. a-->air.st 
u sc Ly negroes for a perlofi of £iftoen 
years f r oL1 and after Jan1.1a ry 1 , 1g31 , 
··i ... .L ~rovis .. - r for auto tic cxt{;lr sion 
for successive poriods of fifteen years 
thereafter urLles s r e leased i r the man
ncr ther cil: provicleu., but t his rest:<c
tlon was cut out bj ~c foreclosure of 
a ~~lor deed of trust at trustee ' s fore
clo~;ur o s .... lc : cld on .kptcmbcr 14 , 1 931, 
ar.d wen ... o~ recognized by the purch~scr 
at sa:~ sal~ r.or uny sul seq~cr.t grantee 
by ar.y evidence of recor{. , a ~d we , tl.~.(:;re
.:-ort. , 'take the position tl:' ... at our certifi
cate regarding this matter is correct 
L~ that ~here arc no restr~ctio1s i L
vol vlng the pr6. lses 1~ questio~ which · 
you are req~ired ~o reco ~ize . " 

In t .1.0 letter of ~r . \.' . :u. JlcAdama , w!'-lch you 
qil.ote in your reG.uest , i t is stai;eu t..nat.. V1.e rostric-
tion a gree1ncnt was fi led Au&-ust 3 , 1931, arHi recorded 
i n Look L- 3039 , at pa-e 27 •. Jllso , that t .. 1is agreement 
was to be in effect 1or a perlou of f ifteen years from 
January 1, 1 951 , witl.. pr ovision s for automatic exten
s i ons . 1e a lso atatc; a that the pu.rchaoer a t the trustee 's 
foreclosure sal e , wnLch wa s h6l d on September 14 , 1931, 
did rot , in a .. :, JJlaLr .. cr r ccobnize or &.0 r oe to the re
striction a.ur .... oment . Sir:ce t he a~ ree .. ":lent was filed 
Au["Ust 3 , 1 C31, ru1d the u.ecd ot· tru~t was foreclosed 
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on September 14 , 1931, for th~ purpose of thi s opinion 
we ard assuming that t he deed of trust was given on the 
property before the date of tho res triction agreement, 
or the date of the filing of the restriction agreement, 
and that the deed oi trust did not contain any of the 
restrictior.s sc t o ... t in t h0 r Jstrict1on agreement . 

Section 3426 h . s . IAissouri , 1939 , reads as 
follows: 

"J,ery instrument in lri ting that 
conveys any real estJto , or "hereby 
ru1y real estate may be ~ffected , in 
law or equity, proved or acknowled6ed 
ana certif ied in the manner hereinbe
fore prescrLbcd, shall be recorded in 
tho office of the recor der of the coun-
ty in wl:i ch su ch real estate ia situated . " 

It will be noticed trat in the above section it 
is specifically s tated : " -~· ··• -:.- vhoreby any real estate 
ma y be a.f~'ectedt .;... -:·· • " By the fi l ing of the deed of trust 
it was notice to any subse~~ent actions affecting t ho real 
estate , that tho property was subj ect t o the amount of the 
loan descr ibed in the deed o£ trust , and also subject to 
forecl osure if ti1e loan was not paid at a certain ~ime . 

j 

Section 3427 .t .. . s . t. issouri , 1 939 , reads as follows : 

"hvery such instrument in \Triting , 
certified and recorded iP the manner 
hereinbefore prescribed, shall, from 
t he time of filing the same with the 
r ecor der l~! record , impart notice 
to all persons of t he coLtents t here
of and all subsequent purchasers and 
mortgagees shall be deemed; i n law 
and equ ity, to purchase wi th notice• " 
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It has b een hel d in t:i.Lid .... c&.t~;.; t:..aL -c.ne mor t gagor 
may perfor;~' cer tnir th~i. ~s .w.ci<.iental t-o the proporty , 
even tho~-h it is subj ect to a illor tgase or doed of t r ust , 
but the rnortea gor ca.l"..not pcrfor rn sor1ethin :S ti"'at wo.1ld 
b e a de trimc.nt to t.ne· mortlae,t. of record . ....her e is 110 
questio~1. tut tu1t a fir st mortza ge cannot b e ai'f ected 
by t he g ivinr:- of a second. Mortra ge . 

Under the .facts in y~J _• r r e<peat the r estric tion 
a gr eement was not ePt er ed i! to un til a.t''l:,er -cL.e deed of 
trust had been e 1ven. 'l'hst the ri~l ... ts of tL.v mortga gee 
wer e pa.ra.:mou.'T}t to the rier.~.ts of t ho mortgagor , under the 
facts s et o, t in your r·equost , is upil<:. l u l:u. ~..ne case of 
l....UI'OI)gy et a l . v . quitabl tJ ealty vorpurat~(n. , 10'7 $ . 
Vi . ( 2d ) 68 , 1 . c . '71 , 'llloru t,;!O court said: 

11 In t~ is ~:l.ta tu a :npr tga,so or deed of 
tr'tst conveys uo estate ir, t .... t. la:nd , 
l>UL. merely creates lWd ev_de . ces a 
lien ther€~"~1" to qe c I'C" t:.._<.. o.ebt . vLt...i l 
tbe mortga~or ctefaul ts arc.. t .re mort~a
:-ee :forecloses o r takes posses:Jion tne 
mortr;a.r~or cor.:t:;.nues a s the ov.'Uer of 
tlJ.e est~ to and .l-as a r::.. ··'ht to lease , 
sell, and in ever y re~pec-c ~cal wi th 
tle t ortcar~cd. 'Ort, Ji sos ·as o .. r_e r . .t\en
r.ett Y. Pl lll!Imer , 28 »to . 142 ; vl Ly of 
:Spi·incflel d ox rcl . So~tnern ~11s sourl 
'l r 1st Co . v . Hansdel l, 305 J o . 4.3 , 
264 " • \ • '771 ; hunter v . L<.nr y {Lo . 
Lpp . ) 181 :· •• 59"1 . J r , to ot.t,r,d~ o 
ox-orcas tno l ..... .tle , a nort[:,s r;e .:>1·· ueed 
of trLlst on .rea l estat e is u10:t:'l-ly a 1 

secu rity f or th~ c1ebt . As lonr as 
the Mort~agor· is .in possession, h e 
may s ell or may l&a~e tne pr emises 
nne collect th~ re.n ts ana proceeds 
and is entitl ed to sue f 'or ana re
cover a l l dama ,..es r e sul tine~ from tne 
ir:jur:!.es inf'l~. cteu ap"n or 1 rom a11y 
1ntcr£crcnce with his possession. 
As t o a ll parties save and except 
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t he nort gacee , these rights and 
re .cdies belon..; to t!1e o::>rt gagor 
to t te same extent after ~s before 
t he mor t3aue was exec~ ed. Js to 
all tho world exce!)t t-le mortr;o.ceo , 
the mort gagor continues the r eal 
owner . ~· ·~ : : " 

Also , in the case o1' Guara.. ty 
e t al . v • City o~ ~o~prin c_..fi elG., 113 
10 , 11, wheN~ th J co-..rt said: 

Savircs ~ Loan hss 'n. 
s . w. (2d) 147, Pars . 

"Tho mclrt gagos of tre respondent 
Guaran! ~avines ~- Loan Association 
were d ly recorded in the office of 
tbo re or der or deeds for Greene 
co,,nty, and the. ref ore the app llant 
in IJ41king settlement w1 th the Livelys 
was charged w1 th kno~led .... :e of their 
existence ~Jd contents , and the lien 
created upo~ the lard in question • 
...,ec ~.;ior1s 3039 , 3040 , •• ::5 . H<:. . 1929 , 
Mo . st. Ann. sees . 3039 , 3040 , po . 
1879, 1880 ; Cl ay v . tal ker - llo . App . , 
6 s . '.i . 2d 961 , 962. 

"'l'ho au thor1 tios L4 tl:is s tato and 
1n other states coiJ..flict to somo ex
tent as to whether the 1.1vrtgagee is 
an 'owner ' and whethe1 .. his interest 
in the real entaie le ' prop~rty,' 
but this question is sottled by the 
case of Morgan v . uillcan, supra . 
Tho co..1rt in tnls case;; , ~18 ~ •O . 151 , 
1oc . cit . 168 , 1 s . .• 2d 193 , 200 , 
58 A. L. R. 1518 , sai ' After a 
caref ul and thouE.htful az:a..lj'"sis and. 
stu~y of the auth~ritles bearing upon 
the queati n , we are constrained to 
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tho view. ana s o hold, t hat t he 
i ntcr6st of pl airtiff ln the land 
i n contr oversy, by reason ot bojng 
the vvmer and hol der of the note 
s ec•1red by the dood of: tru.st upon 
such l a.'1d , is 11proporty " and that 
plalntiff is the :.ownerr, of proper ty, 
wi thir the :·aearl~r..; ru d : 11tent of sec
t i on 21 , art . L, of tho vonstituion, 
and tho a pplicabl e eta t1.l. tea of this 
state . ' 

u htltevcr han been held by the co.,1rts 
o!' thin s tate, rogardlnt; the status 
o~ a mortgngee relati ve ·t o tl1e land 
secured by his deed o£ ~~ s t , it: in 
cont'lict with th.:s case , io r.o t bind-
i nG ! thi s court , a s this i s t re 
l ate8t and gov~rnir.g decision of the 
Supreme Court, and puts at rest all 
doub t r egardirz the sta_tus of the mort
gaboe . vOCtion 21 Of article 2 of tho 
Cons ti tut:tor. or ... _:i. esouri proviu.es that 
privat e property shall not be ' taken' 
or ' damaged ' without just compensation 
t o the o~er t lGr eof . ~ue ~ortzagee 
therefore is all ' owner • within the 
contempl ation of this constitut ional 
provision and hie interest i n the l and 
is_ ' property~ 1 H1n rights are twofold-
Lf tho property i s taken i r whol e or in 
part Lc ~u~t b e co-.pcnsated, if 1t is 
da.wllged ho must b e coL.pcnsateJ., and 
thero 1s no dist1nctior 1. ~o ~ar an the 
:...IL ·t.:.;a.;ce 1o con cer ned boh:een the taking 
anc.. aas.l&gi116 of his property . Ho .has tho 
right under articl e 2 , sec . - 21 , of the 
Constitution t o compensa t lon i n either 
event . " 
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If tr_e deed o1· trust r~d Lcen ri von af tor tho 
f1lir.~ of ~. c rt..striction a gree ·e ... 1t , ~,he a :rccLient would 
r~ot be nr.ectou by the .·orcclosure. [owever , sir co, 
according to your requ" st, it was such a S.Llort ti.JJe ne
tneen tho forc,cloc.uro tA~nd ~..he f lliuer ol' t11e restr.Lct1on 
a~reement, wo are assumln6 tl~t tue ueed v• t r ust ~as 
given before the f ilu:g of the zestriction agreement . 

In view o.f' tho abovo a utnoritiee, it is the opini on 
of this depart:..re ... 1t t.t.at.. t-~t. ")roperty at 2411 l"rospoct, 
Kansas City, lssouri , ls not subject to the restriction 
agreement , as to the sale to ne&roes , aa s~~w.n in docu
ment A 4'7'7865, l ook B, 3039, page 2'7 , i n the office o£ 
t he r ecorder of deeds of Jackson vounty, ~isso:~i . 

It is further the opinion of this department that 
11' tho deed of' trust \"ins gi ve.a after tl.~.e f'iling of the 
r estriction agreement , the above described propc..ty 
wo..1ld be subject to the restrictiort agreement., even 
though it had bee11 foreclosed by a trustee ' s sale . 

Hespectfully submitted, 

APPROVED: 
l . J . BUl(Kl!! 
Assistant t.ttol'ltE.Y aoneral 

VAl""' C . TlmRLO 
Aotins Attor~ey Gen6ral 

WJB : RW 


